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Trends in Transportation * 


By Captain JaMEs C. Davig 
Quartermaster Corps, U. 8. A. 


Insofar as its transportation problems are concerned, this country 
is now experiencing a transitional period akin to that of the first World 
War. During those days this country was caught unprepared. Trans- 
portation facilities were overtaxed ; traffic was choked and clogged. The 
reasons for that condition were varied and complex. Traffic was directed 
mainly toward the Atlantic Coast and bottlenecks developed. There 
were many unsound and careless practices by both the shipping public 
and the carriers which produced a condition closely approaching chaos. 
That condition may well be described as an irresistible force meeting an 
immovable object. 

Most shippers, just prior to the first World War, adopted the attitude 
that their personal ends were paramount. Anticipation may be an ex- 
cellent thing, but it can also be a vice. Anticipating one’s needs was 
carried to the extreme during the period just prior to the first World 
War and shortly thereafter. What was the result? At one time there 
were 200,000 cars under load and standing still because the consignees 
could not unload them. This number of cars withdrawn from the trans- 
portation service and used for storage purposes delayed the shipment 
of more than 400,000 carloads of supplies per month. There you have 
in a nutshell the cause for embargoes and bottlenecks in 1917 and 1918. 

It has been estimated by the late President Loree, of the D. & H., 
one of the best informed transportation men who ever lived, that the 
average carload shipment is in one or more terminal areas nine-tenths 
of the time it is in transit. Failure to load and unload cars promptly at 
sidings and team tracks ties up a large amount of railroad equipment 
that could otherwise be utilized in the transportation of freight. Since 
the last World War shippers and receivers of freight have become edu- 
tated mainly through the efforts of the Association of American Rail- 
roads. The result is that delays in loading and unloading are being 
lessened and in many cases eliminated entirely. 

_ The Federal Coordinator of Transportation made a study in 1933 
which showed that the average haul of carload commodities was 376 
miles; the average elapsed hours from the time the car was placed for 
loading until it was released by the consignee after unloading were 144. 
Approximately 68 hours of the 144-hour period were consumed by the 

pper and consignee in loading and unloading—about 34 hours each. 
On the average the detention by the carrier in origin terminals was about 
ll hours before the car departed in a road train, and about 15 hours 
at destination terminals before delivery to the consignees. In addition, 


_— 


d *An address by Captain James C. Davie, seg ae U. S. A., before Officers 
Phi eater Corps, Army of the United States Quartermaster School, 
ja, Pa. 
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about 27 hours were consumed in intermediate terminals. Out of a 
total of 76 hours of carriers’ time only 23 hours, or less than one day, 
were spent in road trains. During the time the cars were in road trains, 
the speed averaged about 16 miles per hour. 

Authorities do not agree that the present equipment of the rail. 
roads will be sufficient to bear the burden of a war load. However, in 
September, 1939, the A. A. R., after a thorough study of the situation, 
came to the conclusion that it would be possible for railroads to handle 
50% more tonnage than they were then handling if all of the locomotives 
and cars awaiting repairs were put into service. 

During the first 9 months of the first World War; that is, from April 
to December, 1917, the Government interfered scarcely at all with rail- 
road operation. Power hovered in the background—power to control 
the distribution and the use of cars and even the power to take posses- 
sion of the railroad properties—but it was not exercised. The Govern- 
ment had the power also—power which appeared to be so essential at 
the time it was granted—to order priority, but that power was sparingly 
exercised. The railroads were given every opportunity to work out the 
problem for themselves. However, the unprecedented demand made 
upon the transportation facilities of the country, almost from the out- 
break of the war, soon resulted in serious congestion. Efforts of the 
railroad executives to deal with the situation, although productive of 
some good, proved ineffectual, partially because of the failure to repose 
plenary powers in the committees created for the purpose of coordination 
and partially because of the uncertainties with respect to the application 
of the anti-trust and anti-pooling provision of the law in the attempted 
unification of operation. 

All of us are more or less familiar with the provision of the Lease- 
Lend Bill. We know that in addition to naval vessels having been trans- 
ferred to Britain commercial vessels are, and doubtless will continue to 
be, used increasingly for transportation of badly-needed supplies to 
those powers with which the United States is in sympathy. What will 
be the result of this? Probably the same result as in 1917-1918 when 
commercial vessels were withdrawn from domestic operation and utilized 
in trans-Atlantic service. One reads in the daily press indications that 
this same state of affairs is again confronting the United States. Rail- 
road facilities are being taxed more and more and their instrumentalities 
increasingly burdened. The problem confronting the railroads is now, 
as it was then, further aggravated because tonnage previously water- 
borne by domestic carriers will be increasingly diverted to rail lines. 
Just as 24 years ago the need for water transportation became more 
pressing and at the same time the supply of vessels in domestic trade 
routes diminished, so today we see a similar trend. The United States 
News, issue of May 9, 1941, in discussing the withdrawal of shipping 
from domestic trade routes, stated : : 

‘“'This means that ships will be pulled from both Atlantic and Pacifie 
coastwise routes. Ships now plying between the Atlantic Seaboard and 
the Pacific Coast by way of the Panama Canal will be shifted to trans 
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of a @ oceanic runs. Some of the smaller ships now on the Great Lakes will 
» day, J be brought out to the ocean. 
rains, The effect of the shifts being planned will be to throw upon the 
railroads the burden of carrying the freight now transported over these 
rail. | various water routes. ”’ 
er, in It is interesting in passing to observe that ever since the first World 
ation, § War certain individuals have belittled the study of problems based upon 
andle conditions that obtained in that War. Not only have individual officers 
otives [| been ridiculed but the War Department itself has been criticised. I, my- 
self, have heard expressions similar to this: ‘‘Hell! You are still fighting 
April § the World War. ’? History has a habit of repeating itself. Those officers 
1 rail. | who have studied some of the transportation problems of the last war 
ontrol and the means of solving them will find those lessons of value in meeting 
osses- | and solving the problems which will confront them in the future. 
yvern- Professor Cunningham published a book in 1922 entitled, ‘‘ Amert- 
ial at § °” Railroads: Government Control and Reconstruction Policies,’’ in 
ringly §} Which he described the chaotic condition existing during the early part 
ut the § of the first World War: 
made “Freight for export was accepted without regard to the capacity of 
e out- & available ships. Part of the war materials for the Allies was ordered 
f the § from American manufacturers under contracts which provided that a 
ve of & large percentage of the invoice would be paid as soon as the materials 
repose f Were loaded on cars. The profits on these contracts were large. The 
nation § traffic departments of the railroads were eager to get the tonnage. There 
cation § Was, therefore, every inducement to load the materials into the cars at 
mpted the earliest possible moment. The result was that the export tonnage on 
the rails very much exceeded the capacity of the ships, and the cars 
Lease- § ontaining the excess were held for months at a time. 
trans- If something like the permit system which was adopted later by the 
nue to | United States Railroad Administration had been put in effect, or if the 
ies to Railroads’ War Board had been able to curb the spirit of competition 
t will which apparently blinded the traffic and executive departments of the 
when § ‘ailroads to the obvious consequences, the flow of this traffic might have 
tilized been controlled at the source and the crisis might have been avoided. 
s that | As the trouble developed at the seaports, the cars backed up and filled 
Rail- | the intermediate yards. Then it affected the large production centers 
alities | * and east of Pittsburgh. Then it backed up to Chicago and the Miss- 
;now, | “ippi River points. Freight cars held weeks and months under load 
water- § Were not released in time to be returned for new loads, and a car shortage 
lines. | "sulted. Efforts to pick out certain cars from the accumulation added to 
more | the delay and confusion.’’ 
trade Needless to say, the displacement of economic forces disrupted the 
States — 20rmal flow of commerce and the summary and emergency expedients of 
ipping 1917 and 1918 were grounded in the urgent demands of national security. 
One of these expedients was the taking over of the railroads by the Gov- 
Pacifie § ment and their operation during the period of that conflict. 
d and Apparently the Nation has learned a lesson by which it intends to 
trans | Profit, because recent circular letters from The Quartermaster General’s 
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Office, together with the several protective mobilization plans indicate 
insofar as the use of cars is concerned, that the governing plan will be 
‘*do not ship the anchor before the keel is laid.’’ Witness Circular 
Letter No. 111, OQMG, dated December 1, 1940. 

“‘Congestion of Commercial Transportation Facilities’’; Over 
emphasis cannot be made of the danger of congestion of the nation’s 
transportation facilities. While no congestion as yet exists, certain ten- 
dencies have been noted which, if allowed to continue, might become 
very serious. Expedited or special shipments must not be requested 
unless there is urgent and actual need for same. 

Procurement and transportation should be so co-ordinated that a 
steady flow of supplies is maintained, otherwise an undue burden is 
placed upon the receiving agency during periods of large shipments. 
Such coordination should be maintained directly between agencies con- 
cerned. Average agreements should be consummated with local rail 
carriers, and unloading and release of freight cars should be accom- 
plished as rapidly as possible. Routing of traffic should be so handled as 
to prevent unnecessary backhauls, and complete familiarity with facil- 
ities and routes available should be had. (Par. 13, Circular Letter No. 
111, OQMG, December 1, 1940.) 

Again Circular Letter No. 6, OQMG, January 2, 1941: ‘‘ Fifty-foot 
Railroad Box Cars Should Not be Requested When Smaller Cars Suffice: 
Due to the huge Motor Procurement Program and the urgent necessity 
for fifty-foot box cars with or without loading devices in which to trans- 
port motor vehicles from manufacturers to camps and stations, and in 
view of the small available supply of this class of railroad equipment, 
orders placed with railroads for fifty-foot box cars will be discontinued 
wken smaller railroad cars will suffice.’’ 

And again Circular Letter No. 86, OQMG, of October 22, 1940. 
‘Freight Car Supply.’’ So that full use will be made of means available 
to cooperate with rail carriers in maintaining or improving efficiency of 
freight car service, particular care will be taken, by the responsible 
personnel, on the following points. However, no departure from the 
regulations referred to by number is authorized. 

a. When not in connection with troop movements, order cars a8 
much in advance as possible, specifying type and size of car, date re- 
quired, destination, routing and commodity to be loaded. (See Para- 
graph 6b, AR 30-950). In connection with troop movements, see para- 
graph 8, AR 30-930. 

b. Notify railroad agent promptly of cars unloaded and ready to 
be moved out. (See AR 30-975.) 

c. Load cars to capacity (weight or cubical, as the case may be), 
where costs will not be increased thereby and unloading facilities per- 
mit (See paragraphs 4 and 5, AR 30-955.) 

d. Load and unload promptly, even when within free time or, under 
average agreements, within accrued credits. Release cars for switching 
pick-up as early as practicable. (See AR 30-975.) 
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e. Prevent damage to cars; avoid loading with contaminating com- 

modities. (See AR 30-955.) ’’ 
Doubtless, all this is but a prelude to further instructions to be issued to 
conserve and use railway transportation facilities economically and to 
the greatest advantage. Fortunately, at the present time, the service 
of motor carriers has grown until it has become a strong auxiliary of 
railway transportation. 

Now, gentlemen, what can you and I do in the event we are called 
upon to function as transportation officers in time of war? 

Duties in time of war. The duties of a transportation officer in time 
of war are identical with his duties in time of peace (See Par. 45e, FM 
10-5) but, in addition, he must bear in mind that in times of emergency 
the transportation systems of the Nation will probably be taxed to their 
capacity. Transportation facilities will be ample to meet requirements 
if everyone using transportation refrains from wasteful practices and 
the inflation of their requirements. These practices foster panics and 
convey a false impression to the public at large that transportation sys- 
tems in general, and railroads in particular, are not capable of handling 
the transportation requirements of the Nation. Therefore, he should 
serupulously observe the following rules and impress upon others with 
whom he transacts business involving transportation the importance in 
maintaining, unimpaired, the transportation facilities of the country. 

a. Do not load cars until destination releases (permits) have been re- 
ceived. 

b. As far as may be practicable, utilize railroad cars to their cubic 
or other capacity. 

¢c. Discuss car requirements with the representative of the M. T. B. 
aceredited to your office and order only the number of cars actually re- 
quired and no more. 

d. Order cars sufficiently in advance to enable the railroads to obtain 
types and sizes of cars required, thus avoiding resort to the ‘‘two-for- 
one’’ rule, or the substitution of larger cars for those actually needed. 

e. Try to make one freight car do the work of two. This goal can 
be reached by prompt loading and release, and prompt unloading and 
release preferably within one working day after the time of placement 
for loading or unloading) ; together with maximum utilization of capaci- 
ties of the cars. 

_ f. In planning shipping or receiving schedules, remember that there 
is no necessity for ‘‘shipping the anchor before the keel is laid.’’ 

_ g. When arranging for the preparation and forwarding of destina- 
tion releases from your station, post a schedule indicating the dates on 
which you have notified shipping points that the cars are to be forwarded 
to your station. Include estimates of time in transit (obtained from the 
T. B. representatives) in order that you can provide proper facilities 
for prompt unloading, thereby helping to prevent an accumulation of 
loaded cars awaiting unloading. 

_ h. Record the actual amount of time consumed in transit between 
shipping points and your station so that estimates referred to in (g), 

€, can be currently revised and destination releases issued there- 
after be based upon actual time consumed in transit. 
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4. Provide a safety factor by so planning your system of destination 
releases that your unloading facilities will not be totally committed in 
advance of receipt of the supplies. Unexpected emergency shipments, 
together with ‘‘bunching”’ in transit, must be expected and provisions 
made therefor. 

j. Experiment with new methods of packing and loading (not pro- 
hibited by the Consolidated Freight Classification, Army Regulations, 
and individual carrier’s rules) with the object in view of loading more 
freight in a given amount of car space—consistent with safety. 

k. Never use freight or other cars for storage purposes. 

l. Obtain copies of the quarterly report of the local regional Ship- 
pers’ Advisory Boards from the M. T. B. representative, so that you will 
be informed of transportation conditions in the region of the Car Service 
Division, A. A. R., in which your station is located. 

m. Do not ‘‘play’’ the local agents of the railroads against each 
other in order to obtain advantages resulting from the cultivation of the 
competitive spirit among them. Aside from routine business, deal with 
the railroads through the representative of the M. T. B., accredited to 
your office. 

mn. Consider the representatives of the M. T. B., or other representa- 
tives of the A. A. R. as friends—not antagonists! They are as anxious 
to ‘‘win the war’’ as you are. 

o. Remember that there will be ample transportation to meet the 
Nation’s requirements if all shipping and receiving agencies—military 
and civilian—utilize transportation facilities in a prudent and economical 
manner. 

p. Less-than-carload shipments should be held to a minimum. 

q. Government-owned rail equipment will be used as much as pos 
sible, consistent with the characteristics of the supplies and the urgency 
of the situation. (See Chapter 3, Q. M. Field Manual FM 10-5.) 





INCREASE IN POWER PRODUCTION 


The astonishing increase in power production in this country, in the 
last two decades, is commented upon in a news item carried in the Novem- 
ber 29th issue of the Daily News Digest of the Federal Power Commission. 
The item is based upon a recent report issued by the Commission. It 
states that in 1920, the power production of the United States was 43, 
$34,282,000 kilowatt-hours. In 1940, this had more than trebled, and 
was 144,984,565,000. Generation by hydro-electric plants in 1940 was 
greater than the generation by all types in 1920. In the boom years 
from 1920 to 1930 the total production increased 120 per cent. In the 
last decade it has increased 50 per cent. 
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Water Carriers Place in a Coordinated National 


ed in Transportation System * 
nents, 

isions By Georce E. Taumaae, Jr. 

t pro- Director, Bureau of Water Carriers 


Interstate Commerce Commission 


The declaration of national transportation policy now included in 

the Interstate Commerce Act requires that the Commission administer 
Ship. § and enforce all provisions of the Act with a view to the development, 
u will § coordination, and preservation of a national transportation system by 
ervice § water, highway, and rail, as well as other means, adequate to meet the 
needs of the commerce of the United States, of the Postal Service, and of 
- each § the national defense. 
of the I have been asked to talk today about the place in that coordinated 
| with national transportation system which I think water carriers should, 
ted to | and will, occupy. It seems hardly necessary to warn you that the views 
which I may express are my own and that they are not to be taken as 
senta- | Tepresenting the views of the Commission or of any individual com- 
anxious § missioner. 
There are several words in the declaration of national transpor- 
et the § ‘ation policy, to which I have just referred (and which I have not quoted 
ilitary | i full), that we might well look at carefully. In the first place, specif- 
omical | ‘ally, there are three words to which I wish to give emphasis, namely, 
“development,’’ ‘‘coordination,’’ and ‘‘preservation.’’ To confirm my 
: own impression of the situation, I went to one of the standard diction- 
s pos: J Mies, and without quoting respective definitions in full, I do wish to 
‘gency | {ote certain phrases : 


To develop is to work out in detail, to bring gradually to complete- 
ness, to increase the power and strength; 

To coordinate is to put in the same rank or class of importance; 
not to subordinate ; to place in harmonious relation ; 

To preserve is to guard from destruction, loss, or detriment, to 


in the maintain intact and unimpaired. 

vovem- _ It seems clear to me from the placing together of the three words 
ission. | in question that the mandate to develop, coordinate, and preserve ap- 
m. It § plies not only to the national transportation system as a whole but also 
as = clearly to its component parts, namely, the water carrier, the highway 
i, oa carrier, the rail carrier, and the other modes of transportation which 


may be involved in such a national system. In other words, what is to 

ye be developed is not only a national transportation system, but each mode 

In of transportation is to be developed and preserved in the field to which 

it is best adapted. Coordination must involve no subordination of any 

one mode of transportation to any other. All must be preserved in full 

* Address delivered at the Special Session of the National Rivers and Harbors 
Miami, Florida, November 13, 1941. 
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strength and vigor to meet the normal transportation needs of the coun. 
try, as well as the emergency needs of national defense. 

Before attempting to sketch out my thoughts as to the place water 
transportation should assume in such a coordinated national trans. 
portation system, I think it desirable to give a little consideration to 
other language in that same declaration of policy. There is also in- 
cluded there the requirement that regulation by the Commission of 
all modes of transportation be not only fair and impartial but be 
administered as to recognize and preserve the inherent advantages of 
each mode of transportation. To my mind this is a clear signpost as 
to the form coordination must take, that the various forms of trans- 
portation be considered as complementary to one another rather than 
as purely competitive. You will note again the word ‘‘preserve’’— 
the inherent advantages of each form of transportation are to be pre- 
served. Preserved against what? Not only against destructive com- 
petition from other modes of transportation not equipped with the 
same inherent advantages, but against destructive competition from the 
same mode of transportation. 

Again, the declaration of policy requires that regulation promote 
safe, adequate, economical, and efficient service, and foster sound eco- 
nomic conditions in transportation and among the several carriers. The 
promotion of economical and efficient service is obviously directed to 
bringing to the shipping public the lowest rates possible. The require- 
ment that the regulation promote adequate service and foster sound 
economic conditions looks to the corollary that rates must not be s0 
low as to imperil the carrier’s ability to give proper service and to 
maintain and develop transportation facilities for future needs. 

I suggest next that we take a look at the relative volume of trans- 
portation by the various modes of carriage, as I am sure there are many 
misapprehensions on that score. In the year 1939 the total rail traffic 
for the railroad system of the United States considered as one system 
amounted to approximately 955 million tons whereas the total tonnage 
moved by water amounted to 569 million tons. In other words, water 
transportation while not the full equal in size was a pretty lusty brother. 
I have found no competent statistics or estimates showing just what pro- 
portion of that water transportation was private carriage. No compe 
tent estimates as to tonnage handled by truck in the same year are avail- 
able but ton-mile estimates by truck indicate that volume by water 
materially exceeds total truck volume. 

Looking more closely at the picture, however, it appears that the 
great majority of traffic presently moved by water represents either 
raw materials or comparatively low-grade traffic, where the element, of 
transportation cost greatly outweighs the element of value of service. 
The five leading commodity classifications which have moved by water 
in volume are coal and coke, petroleum products, ore, concrete aggre 
gates, and grain. There are also relatively large movements of fertl- 
lizer, forest products, and iron and steel by water. The total package 
freight handled by all water lines in 1939 amounted to only approx 
mately 7 million tons. 
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If we are to attempt to assay the place that water carriers should 
hold in the actual transportation system, we must first give thought to 
what are the inherent advantages of water transportation with relation 
to the other competing forms. 

In few instances does water transportation offer as expeditious 
service as is offered by rail or highway. There are of course some in- 
stances where geographical location provides the more direct route by 
water than by land. As a general proposition, however, water trans- 
portation offers a less valuable service to the shipper than does land 
transportation due to the longer transit time and the corresponding 
elements of added inventory cost, interest, ete. For this reason water 
transportation rarely exists except where it can offer a material saving 
in transportation cost. There are to my mind two inherent advantages 
of water transportation. First, the economy of transportation by water, 
which is not something that can be measured in fixed relative terms. 
The variation and degree of economy is tremendous. The instances 
where the economy is most marked are where large volume can be trans- 
ported by water and the transportation economy stems largely from the 
size of the water carrying units and the speed with which cargo can 
be handled to and from such units. I have myself timed a barge load- 
ing operation on the Ohio River in which an open steel barge of stand- 
ard dimensions was being loaded with approximately 800 tons of steel 
pipe by one Gantry crane direct from rail cars on a siding. The barge 
was loaded at the rate of 105 tons an hour. Even an operation of this 
kind is comparatively slow as compared with the loading of bulk com- 
modities on the Great Lakes such as ore, coal, and grain, or loading of 
petroleum products in bulk to tank vessels. 

_ Economy is less marked when the cargoes being handled are varied 
in character since the stowage operation in such instances is a much 
slower one. Nevertheless, the economy is still present due to the size of 
the carrying unit, if to a lesser degree. 

_ The second outstanding inherent advantage of water transporta- 
tion is a corollary one in that entirely aside from the matter of economy, 
water transportation can make possible volume movements that would 
be next to impossible by land from a physical standpoint. Frequently 
such volume water movement makes possible concentration of manu- 
facturing facilities with the resultant economies in manufacturer’s cost. 
pa propose to discuss both of these inherent advantages in greater 

The Transportation Board appointed by the President, with the 
approval of the Senate, pursuant to Title III of the Transportation Act 
of 1940, is charged with certain studies which ean perhaps be sum- 
marized as follows: 


(1) The relative economy and fitness of the respective modes of 
transportation ; 
(2) The extent to which public subsidy has contributed to right 
of way or transportation facilities; 
(3) eet to which respective modes of transportation are 
ed. 
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Since the Board has only recently been appointed, it will presum- 
ably be some time before its investigations result in a report on any 
of these questions. I am not attempting today to guess what the Board 
may find as a result of its investigative studies, but some facts seem self- 
evident : 

First, the economies of water transportation are available in some 
form to every one of us in the United States. There are few shipping 
centers or concentrated consuming areas on either the Atlantic, Pacific, 
or Gulf Coasts which are more than a few miles from navigable water. 
It is equally true that there are few producing or consuming centers in 
the great area between the Allegheny and Rocky Mountains which are 
similarly more than a few miles from navigable rivers or from Great 
Lakes ports. It is accordingly untrue in a broad way to say that the 
economies of water transportation are available only to sections of the 
country; although, admittedly, they are available in more marked de- 
gree in some sections than in others. 

However, to take the view that the benefits of the economy inherent 
in water transportation are available only to the producing and con- 
suming centers directly reachable by water is to miss the main point of 
the situation. As has been pointed out frequently, Pittsburgh is the 
steel center it is because of the availability of low-cost water transpor- 
tation for its coal and ore. It takes three tons of coal to make a ton of 
steel. A saving of $1.40 a ton in coal transportation to the mills rep- 
resents a reduction in the manufacturing cost of steel of $4.20 a ton. 
The corresponding saving in the cost of moving ore over the Great 
Lakes adds to the economy and that saving is passed on in some form 
in the price of steel whether it be used for constructing a schoolhouse 
in Arizona, a bridge in Alabama, or in manufacturing farm implements 
to be used on the Dakota wheatlands. I am trying to bring home to you 
that every person in the United States benefits in some degree from more 
economical transportation wherever it is available and can be used, and 
that the savings are not simply absorbed by certain sections of the 
country directly located on navigable water. 

Secondly, wherever raw materials can be moved by water in large 
volume the transportation cost is so far below that by any means of 
land transportation that no real element of competition exists between 
the two. Transportation by water and by land are here almost purely 
complementary and the effect of the economical water transportation 
is = to deprive the land carriers of traffic so much as it is to stimulate 
traffic. 

Third, water transportation is rarely a complete service in itself. 
It is almost always a link in a continuous transportation chain involving 
transportation by land carriers at one or both ends. In this particular 
it differs noticeably from either rail or truck service since to a far 
greater degree each of those modes of transportation is in a position 
to give a complete transportation service from point of origin to point 
of destination. 
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Fourth, the development of a coordinated national transportation 
system clearly involves establishment of through routes and rates as 
between water common carriers and common carriers by rail or high- 
way. The statute requires that such reasonable through routes be es- 
tablished by water and rail carriers but is permissive as between water 
carriers and highway carriers. I look, however, for a material de- 
velopment in the way of truck-water rates. 

To my mind the development of through routes and rates between 
water carriers and rail and highway carriers will prove a major factor 
in bringing the economies of water transportation into the lives of 
everyone, particularly to sections of the country not immediately ad- 
jacent to navigable water. To give you a little better idea of the situa- 
tion, there are 36 states and the District of Columbia where important 
centers of population are directly served by water transportation. The 
population of these states by the latest census represents 94 per cent of 
the entire population of the country. The development of through 
routes, passing on the economies of water transportation to the com- 
munities in these states not on navigable water, and also to areas in the 
other states, should be one of the important results of the administration 
of the amended Act. 

Now it seems clear that wherever water transportation does offer 
economy to the public, and this of course is susceptible of proof on 
competent cost statistics, it is of the essence that the public not be de- 
prived of that economy by destructive rate competition whether by other 
forms of transportation or within the water carrier industry. A re- 
lationship as minimum must be maintained as between all-water rates 
or through water-rail or water-truck rates versus rates solely by land, 
which relationship must take into account both the difference in value 
of the service and the difference in actual cost of performing the trans- 
portation by water and by land. As a pre-requisite to any such rela- 
tionship being established, there must first be available accurate sta- 
tistical information as to the cost of performing transportation of various 
commodities by water under various conditions. I am given to under- 
stand that extensive work along this line is already being undertaken 
by the Commission staff. However, to permit rates to drift to the point 
of a minimum compensatory level for one form of transportation or 
another on the out-of-pocket theory would hardly be consonant with 
the requirement that regulation promote safe, adequate, economical, 
and efficient service and foster sound economic conditions in transpor- 
tation and among the several carriers. Nor do I have any fear that 
the Commission will permit such a condition to develop, since such a 
regulatory policy would appear to run counter to the requirement that 
all provisions of the Act be administered and enforced with a view to 
aoeing, coordinating, and preserving a national transportation sys- 


So long as interstate water transportation was not regulated to 
any major extent by the Commission it could hardly be expected to 
apply any test to rail rates reduced to meet water competition other 

the simple test of whether the proposed rail rate was less than 
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a reasonably compensatory one for the service to be performed by rail. 
Now that the Commission is charged with a broader authority and re. 
sponsibility new yard-sticks must be developed. As! accurate cost 
statistics become available consideration will have to be given, in my 
opinion, to stabilization of rates at levels relatively higher than the 
previous standard of a compensatory rate based on the out-of-pocket 
theory. I submit that the situation will call for development of some 
sound formulae of relationship to be maintained as minima as between 
all rail or all highway rates on the one hand, and all-water or through 
rates involving a part water haul, on the other. Also that on the basis 
of such formulae a major coordination through development of through 
routes and rates be accomplished, if possible by voluntary action of the 
carriers, although if they fail to do so the Commission has full power 
to establish the through routes and prescribe the through rates and 
divisions thereof. 

You will note I suggest that the relationship when found be ap- 
plicable as a minimum differential wherever cost statistics show that 
water transportation is actually more economical than rail or truck 
transportation. Where they do not so show I fail to see where the water 
carriers can establish a right to a differential relationship in their favor. 
On the other hand, to insist that the formulae be a fixed one rather than 
a minimum differential could only have the effect of depriving the pub- 
lic of some degree of the economies of water transportation where such 
economy is more clearly marked. This would seem contrary to the pur- 
poses of the Act and would certainly not be consistent with the re- 
quirement of the rate-making rule that the Commission give due con- 
sideration to the need in the public interest of adequate and efficient 
water transportation service at the lowest cost consistent with furnishing 
of such service and to the need of revenues sufficient to enable water 
carriers, under honest, economical, and efficient management to pro- 
vide such service. 

I have mentioned several times in my talk the development of 
through routes and rates as between water and rail carriers. To my 
mind this is one of the most far-reaching requirements of the amended 
Act. Placed upon both rail and water carriers it appears to give par- 
ticular life to the word ‘‘coordinated.’’ With the development of such 
a through rate system I think the use of fourth-section relief as a com- 
petitive weapon may be greatly minimized. 

No discussion of the subject would be complete without consider- 
ation being given to national defense needs as distinct from normal needs 
of the country in time of peaceful development. Water transportation 
has a major contribution to offer in the present emergency. I have seen 
evidence that its ability to contribute has not been fully appreciated in 
all quarters. I think, however, that the realization of the part it can 
play is growing rapidly and that to an increasing degree it will be 
charged with the responsibility of moving large quantities of traffic 
both to minimize the cost of the defense effort and to enable the rail- 
roads and highway carriers to perform their functions with greater 
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efficiency wherever maximum service from a time standpoint is of the 
esence. A greater effort at coordination of the various modes of trans- 
portation from a defense standpoint must be made. 

But while recognizing the immediate emergency situation we face, 
we must also take a longer view of the situation and look toward devel- 
opments of lasting value to our national economy after the present 
emergency is ended. The place of water transportation in that system 
is essentially one of offering available economies in transportation cost 
to the entire country on a rate basis that does not represent simply a 
continuation of a destructive rate war between the various modes of 
transportation. There is no single mode of transportation that has 
been more guilty in that respect than another. The growth to date 
has been one of pure rate competition without recognition of the es- 
sentially complementary nature of the respective forms of transpor- 
tation. I interpret the amended Act as an effort to reverse the situa- 
tion and to permit the building on a sounder basis of a truly coordinated 
system that can grow with the needs of the business of the country and 
ean serve all sections and interests adequately and fairly at all times. 





N. I, T. LEAGUE OFFICERS 


At the recent meeting of The National Industrial Traffic League, 
Mr. R. R. Luddecke, General Traffic Manager, Standard Brands, Inc., 
New York City, was elected President. 

Mr. John B. Keeler, Assistant General Traffic Manager, The Koppers 
Company, Pittsburgh, Pa., was elected Chairman of the Executive Com- 
mittee, and Mr. Charles R. Seal, Director of the Traffic and Transporta- 
tion Bureau of the Baltimore Association of Commerce, was named 
Chairman of the Board of Directors. 





COMMISSIONER JOHNSON RENOMINATED TO I. C. C. 


On December 11th, President Roosevelt nominated Honorable J. 
Monroe Johnson of South Carolina for reappointment to the I. C. C. 
for a term expiring December 31, 1948. 











Railroad Cost Accounting as a Modern Aid 
To Rate Determination* 


By K. H. Lyrua 
Auditor of Disbursements, Illinois Central System. 


The subject of cost finding for Railway Freight Service has long 
received consideration by the Interstate Commerce Commission and 
Railway Accounting Officers. As far back as 1888, in the first annual 
report on ‘‘Statistics of Railways’’ the Chief Statistician of the Com- 
mission, said as to the apportionment of expenses between passenger 
and freight service ‘‘one point only respecting it lies beyond the limit 
of reasonable controversy, and that is that such an apportionment must 
in some manner be made.’’ 

Throughout the subsequent years various refinements in accounting 
have been made, on Orders of the Interstate Commerce Commission, for 
the purpose of developing cost statisties which would be useful for check- 
ing the efficiency of operations of the railroads. In 1907 ‘‘Transporta- 
tion Expenses’’ were separated into yard and road expenses, in the 
hope that this would ‘‘throw some additional light on the question of 
transportation costs.’’ 

Some time around the year 1914, the Southwestern Railroads co- 
operated in developing the so-called ‘‘Oklahoma Formula.’’ This for- 
mula was developed for the purpose of determining the cost of particular 
transportation services, for use in connection with court litigation. The 
formula was successfully employed by the carriers before United States 
District Courts in the Oklahoma Rate Case, decided March 12, 1918, in 
the Arkansas Rate Case subsequent to that date, and in other cases. It 
provided for an apportionment of expenses between the states, between 
terminal and line haul services, between freight and passenger services, 
and finally between interstate and intrastate traffic. There have been 
many changes in the Accounting Classifications since 1907, many of 
which were made for the purpose of securing additional refinements 
which would permit a more accurate determination of railway costs. 

The subject of cost finding has been discarded and revived many 
times. The latest revival on the part of the Interstate Commerce Com- 
mission can be traced to the activity of the Federal Coordinator of 
Transportation about eight years ago. Much of the information gath- 
ered by him was released in reports during the year 1934. The subject 
= gained force since that time, due to many reasons, the principal ones 

ing : 


1. The creation of a department within the Bureau of Statistics of 
the Interstate Commerce Commission, charged with the principal 
duties of analyzing the cost exhibits introduced in rate cases 


*Delivered before the Chicago Regional Chapter of the Association of Inter- 
state Commerce Commission Practitioners, September 12, 1941. 
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by the carriers, and of developing improved methods for de- 
termining transportation costs to be used by the Interstate Com- 
merce Commission in future rate cases. 

9. The inroads of competing forms of transportation into the traffic 
handled by rail carriers has made necessary the presentation 
of cost data at hearings before the Interstate Commerce Com- 
mission in connection with rate reductions in an attempt to 
regain such traffic as has been lost. 


It has been the experience of the Illinois Central Railroad that, 
usually, whenever traffic has been lost to a competing transportation 
agency a rate lower than that of the competing transportation agency 
is necessary to regain the traffic for the Railroad. Upon tariff pub- 
lication of a lower rate the Interstate Commerce Commission, through 
the Suspension Board, invariably orders suspension of the tariff. It is 
then necessary for the rail carriers to prepare cost data which will prove 
to the Interstate Commerce Commission that the proposed rates are 
remunerative. 

In preparing a cost study we are faced with several major prob- 
lems. First, the determination of the degree of refinement of unit costs 
which will be more useful in the rate proceeding. Second, the ascer- 
tainment of the proper cost for the movement in question. Third, satis- 
fying the Interstate Commerce Commission or other regulatory body 
that the methods employed and the results obtained are as close to the 
truth as can be reasonably expected. Fourth, the study must be readily 
understandable, not only as to each of the steps leading to the result 
obtained, but as to the use and limitations of the results in the rate 
determination. 

The procedure to be followed in the determination of costs in rail- 
way freight service should not be complicated or expensive. The results 
obtained should reflect as high a degree of accuracy as is possible to 
secure from the statistics accounts and facts readily available. 

A cost study can be made with a great deal of accuracy if one is 
concerned only with averages. Unfortunately, however, the knowledge 
of the cost of an average movement is limited. Few railroad services 
are performed under average conditions. 

To clarify the discussion of the use of averages for all-traffie as 
compared to actual movements; we find that for the year 1939, on the 
Illinois Central System, there was an average haul of 243 miles, with an 
average load of 27 tons for all-traffic. When we consider individual 
commodities a considerable variation is found on both sides of the aver- 
age. For example, on copper the average haul was 1,016 miles; on ice 
the average haul was 46 miles; on gravel the average load was 57 tons; 
on automobiles, six tons; while for less than carload freight the aver- 
age load was slightly over three tons. 

It can readily be seen that where a unit cost is based upon system 
averages of all-traffic and such unit expenses are applied to traffic move- 
ments, either greater or less than the average, there will result a dis- 
tortion of costs to an extent as to make worthless any conclusions de- 
rived from the use of average unit expenses. 
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There are many individuals and associations advocating cost ac. 
counting for railroads on basis of current reportings. Such a method 
of reporting can only be used for comparison of costs on average traffic, 
The only unit expenses which could be developed from such statistics 
would be average unit expenses. The results obtained under current 
reportings, which would result in only the determination of average unit 
costs, would not be of value to either rail carriers or to the Interstate 
Commerce Commission in determining a remunerative rate on a particv- 
lar commodity. Information of this character is now available from the 
annual reports to the Interstate Commerce Commission. 

However, averages of all-traffic are not sufficient to permit an in- 
telligent analysis of the cost of handling a particular commodity for a 
movement which is either more or less than the average movement of 
all-traffic. To furnish current statistical data on costs which would 
be of value would involve conducting time studies for each phase of 
railway operations currently for use in such reporting. 

It is not an easy task to make fully understandable a railroad cost 
study, with its involved application of the principles of cost finding. 

Cost accounting for railway transportation is not taught in colleges 
or other schools. There is no text book wherein the basic theories are 
published. It has been necessary for those working in this field to 
**pioneer’’ to the extent of adjusting the theories of ordinary commer- 
cial cost accounting to fit the conditions found in the railway transpor- 
tation field. 

When we consider the totally unlike characteristics of the various 
elements of cost found in the two fields such as: the differences in pro- 
portions of labor and material charges susceptible of direct assignment; 
the method of operating trains whereby one train is comprised of many 
different commodities, and seldom, if ever, could two trains be found 
with identical consists, tonnage, types of cars, amount of time required 
to complete a movement, etc.—it immediately becomes apparent that the 
theories of ordinary commercial cost accounting require considerable 
revision before application can be made in the railway transportation 
field. 

In railway cost findings there is no ‘‘book of answers’’ to which 
one can turn as a means of checking the correctness of results obtained 
by cost studies. The only check possible is that of a laborious scrutiny 
of the procedure followed in the preparation of the cost study, both as to 
the theory and the mathematical procedure followed. . 

Many individual problems arise concerning the matters of switch- 
ing time studies, the determination of normal maintenance, the question 
of separation of main line from branch line, the separation of station 
cost between carload and less-carload service, and the separation 
through freight train operation and way train operation. A rail 
cost study has more the characteristics of a problem in relativity than 
it has of light fiction. ; 

The method which will furnish the most accurate results is the 
‘‘Special Study Method.’’ By this method the movement of the par- 
ticular commodity under survey is studied to secure a complete analysis 
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of the operations involved in handling that commodity from the time 
it is loaded at origin until it is unloaded at destination, including the 
services required in handling the empty unit of equipment prior and 
subsequent to the loaded movement. 

The characteristics of operation peculiar to the traffic under survey 
are correlated to the smallest unit of expenses applicable to each of the 
operating services involved. It is only upon the correlation of the phy- 
sical services involved in handling traffic with the cost of performing 
such services that reasonably accurate costs can be determined for a 
specific movement of a commodity. 

Under the ‘‘Special Study Method’’ unit cost factors are developed 
which are sensitive enough to reflect the deviation from average condi- 
tions found in a specific movement. Unit cost factors must be sensi- 
tive enough to give consideration to the variation in: 


1. Length of haul. 

2. Size of load per car. 

3. Type of equipment used. 

4. The per cent of empty return on type of car used, to be charged 
against the loaded movement. 

5. The size of the train in which traffic is handled. 

6. The operating characteristics of the territories traversed. 

7. Cost of switching service performed at origin, intermediate term- 
inals and at destination. 

8. The cost of station services. 

9. The loss and damage expense for the specific commodity under 
review. 

10. The cost of movement; in through trains or in way trains. 

11. Special services accorded the specific commodity under review, 

such as refrigeration, bedding of livestock, grain doors, weighing. 


The determination of costs for the Illinois Central in recent im- 

portant rate cases has been based on the ‘‘Special Study Method.’’ 
_ It has been necessary to make a number of such ‘‘special studies”’ 
in connection with yard switching operation. Attached as Exhibit 
“A” is an example of the procedure followed in making these yard 
switching time studies which enable us to determine the cost of each 
class of service. 

From many time studies and analyses of charges to certain primary 
accounts, extending over a considerable period of time, sufficient basic 
data has been accumulated to permit a ready distribution of the pri- 
mary operating expense accounts and unemployment and railroad re- 
tirement taxes to the particular class of service for which the expense 
was incurred. Such distribution is for the purpose of securing the 
smallest unit expense for the operating unit by which the class of ser- 
vice is most variable. 

The Classes of Service and the Operating Units are: 
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Class of Service Operating Unit 

1, Station Service (System) 

(a) Carload Freight Waybills 

(b) Less Car Load—Office Consignments 

(ec) Less Car Load—Platform Tons handled 
2. Yard Switching Service 

(Individual yard) Yard Engine Hours 
3. Train Switching Service 

(Operating Division) Train Switching Hours 


4. Train Running Service 
(Operating Division) 
(a) Wages of Engine & Train Crew Train Miles 
(b) Enginehouse Expenses Locomotive Ton Miles 
(ec) Train Supplies & Expenses Freight Car Miles 
(d) Fuel, Water, Lubricants and 


Supplies for Locomotives Trailing Gross Ton Miles 
5. Freight Train Car Service (System) Freight Car Miles 
6. Special Services (System) Unit Appropriate to Service 
7. Miscellaneous Overhead (System) Dollar Prorate 
8. Taxes, other than payroll taxes 
(System ) Dollar Prorate 
9. Hire of Freight Cars (System) Days or Miles as applicable 


The next step to be taken after determining the unit costs is to 
analyze the operating services which will be accorded the traffic under 
survey. This means tracing the movement of the particular traffic from 
the time the empty car is ordered by the shipper, following each move 
through until the car is unloaded and disposal is made of the empty 
car, or tracing through interchanges if applicable. 

Such an analysis involves switching time studies at origin or 
oncoming junction, at intermediate terminals and at destination or off- 
going junction to secure the amount of yard engine time involved in 
handling the traffic in interchange, industry transfer and classification 
switching; train switching time studies, if such service is applicable; 
and an analysis of the train running service to determine the train sta- 
tistics for the type of train, that is, way or through trains in which the 
traffic will be handled over each operating district, and station service 
time studies. 

Consideration must be given to the size of train in event quantity 
shipments are involved. A considerable reduction in unit cost is ac- 
complished by utilizing locomotive capacity with quantity shipments. 
Such reductions are secured from those elements of cost which are not 
variable with the trailing gross ton miles. 

Having secured the operating units for the particular traffic, the 
costs are then determined by multiplying those operating units by the 
unit expenses applicable to each operating unit. The traffic under re 
view is charged with its proportion of the cost of handling non-revenue 
freight, miscellaneous overhead and taxes, other than payroll taxes. 
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tain the following items: 








A summary of costs for a particular traffic movement would con- 


1. Switching Expenses 
ges PE Ree Ene 
et ED - omceeemeninnestige-sipieetiiie | |i iieibilaaen 
(ec) Destination ~-_.._-..- ampnanpameceainetbieaede, | Seigapainmatcibdb 

2. Train Running Expenses 
eh RR I A Se eet Ba) SR 
en _cwitieoaenaaninn |: tnnairelennee 

I nlc euch <-encperangiey-s-oerpipespiansnaaiamgienmin, «| snipiaanianebiaaa 

8 BL I ee 

rn wereeee meets ow... Laces 

Se ee SED REED nn ccc ce pecans \aphpeabebeh 

. Non-Revenue Freight Expenses -._-..---------.. 9s ----------.- 

Miscellaneous Overhead Expenses -._.._-.__----_ 

ET catiet len tntrlantingeareninnicasouhysuen-sngnedebdeasne-siieesetninaanee 

9 ee PIRES A a iy 

eg Si IIR I AL RS SSE I LE 


So om oe go 


Item No. 11: Total expense would then be reduced to the appro- 
priate unit cost per hundred-weight or ton for comparison with the 
proposed rate. The difference between the cost and the rate will, of 
course, represent the return to the carrier. 

There are two types of cost studies; one being the full distributed 
costs, which is inclusive of all elements of costs, direct and indirect, 
including the element of return on investment, and the so-called pas- 
senger and less-carload deficiencies, the other is the so-called out-of- 
pocket costs. There are many definitions of this latter type of costs. 
Each individual dealing with costs has his own opinion as to what con- 
stitutes out-of-pocket costs. The Bureau of Statistics has recently. set 
up a so-called out-of-pocket cost formula, which, when worked to a con- 
clusion will result in charging approximately 83% of railway operating 
expenses as out-of-pocket costs. In my opinion, this percentage is en- 
tirely too high. Again we come to the position where we must deter-. 
mine the operating conditions surrounding the movement of traffic.’ 
Where additional train miles are incurred in handling a particular traf- 
fie, a more nearly correct percentage of railway operating expenses for 
out-of-pocket costs would be between 50 and 55%. Where additional 
train miles are not required, the percentage drops to between 30 and 
35%. However, anyone dealing with the out-of-pocket costs of hand- 
ling traffic, finds himself in the realm of approximations and estimates, 
with very little fact to support his contentions. The man who deals 
solely with theory in cost accounting, will soon find himself with his. 
‘feet off the ground.’’ The physical operation of the railroad cannot be 
ignored in computing costs. 

The railroads are entitled to a fair return on the investment in 
property on all traffic handled. However, the inclusion of this element 
mM proper proportions for each individual rate is a right to be exercised 
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by railroad management. Such a right must be left in management’s 
control, if the railroads are to survive as the only agency of transpor. 
tation paying its own way in a world of competing transportation 
agencies receiving subsidies which permit them to quote rates sufficiently 
lower than railroad rates to attract traffic from the rails. 

Much can be said about the subject of return on investment. There 
are many who advocate the inclusion of a fixed return on investment 
in each rate published by a rail carrier. This is a vicious and econom- 
ically unsound theory which, if followed, would deny the railroads the 
right to make rates to compete for traffic with other agencies of trans- 
portation, all of which are subsidized in some manner. Free roadways, 
terminal facilities and maintenance of channels in waterways are a few 
of the items of subsidization accorded agencies of transportation com- 
peting with the railroads. 

There are many methods of apportioning the cost element of return 
on investment advanced by the proponents of the theory that each rate 
should bear its proportionate share of a fixed rate of return. All meth- 
ods are so far from being satisfactory it can be fairly stated that ‘‘At 
the present time a proper basis has not been found for including the 
element of return on investment in railway freight transportation costs 
for an individual rate.’’ 

In the first place, the value of the railroads today is an unknown 
amount. Even though a satisfactory value was secured, great difficul- 
ties would be encountered in determining the proper value of those 
properties used in the transportation of freight, the proper determination 
of the percent of utilization of the properties in freight service and the 
proper rate to be applied to the values found, for the purpose of secur- 
ing the total amount of return. 

Under the present methods a rate of 534% is favored by many. 
This rate is applied to the value of the railroads found by the Inter- 
state Commerce Commission for rate-making purposes. The total 
amount of return is then apportioned between passenger and freight 
services on the percentage relationship ratios of passenger and freight 
operating expenses to total operating expenses. The freight portion 1s 
then divided by the freight operating expenses, taxes and other elements 
of cost to secure the amount of return per dollar of other costs, which is 
then applied to those costs for a specific rate to secure the proportionate 
share to be included in the rate. 

It is not difficult to locate the fallacies in such a method. All the 
deficiencies previously stated are present. Such a method has the ef- 
fect of increasing the cost element of return when operating expenses 
decrease through loss of traffic or other reasons and decreasing the cost 
element when operating expenses increase. The Illinois Central System 
had freight operating expenses in 1929 of $105,590,775; in 1932, $49,- 
089,721; in 1939, $63,019,224. With such fluctuations in operating ex- 
penses and only slight decreases in properties it is apparent that the 
less traffic handled the greater the amount to be added to the rates to 
provide for return on investment. I again repeat that such a theory 
economically unsound. To follow this theory would mean the ruin of the 
railroads. 
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Costs in rate making are only one factor to be given consideration. 
The weight to be given the cost factor varies. In some cases it is not 
considered important. In other cases cost may be the controlling fac- 
tor. This is particularly true in competitive rate cases where different 
agencies of transportation are involved. 

The two most important cases within the last few years involving 
our company, where costs have been controlling, are: I. C. C. Docket No. 
21571—Naval Stores from Mississippi to Gulf Ports, wherein the Gulf 
and Ship Island Railroad succeeded in regaining naval stores formerly 
lost to trucks, by proof of ability to handle such traffic at rates lower 
than the truck costs of handling, and I. & 8. Docket No. 4645—Molasses 
from New Orleans, La., to Peoria and Pekin, Illinois. The Illinois 
Central Railroad secured a considerable movement of blackstrap molas- 
ses, which had been handled on the waterways by private carrier, 
through the establishment of a ‘‘Quantity shipment’’ rate. This rate 
ease has been called the ‘‘Trainload’’ rate case but this is not a correct 
definition as the ‘‘Quantity shipment’’ in this case represents only a 
portion of a trainload. Through the ability to prove a lesser cost for 
handling a shipment as a multiple-car unit than for a single car unit 
the ‘Quantity shipment’’ rate, which is lower than the ‘‘single car’’ 
rate, was permitted to become effective. A substantial amount of reve- 
nue has been secured by this rate. 

At the present time two cases, national in scope, before us are: 
I. C. C. 28190, New Automobiles in Interstate Commerce, and I. C. C. 
28300, Class Rate Investigation. In both cases the Bureau of Statistics 
called on the rail carriers for returns under a cost questionnaire. 

There is a fertile field available to all in the subject of ‘‘Costs in 
Rate Making.’’ 

It is practically impossible to bring this paper to an end since it 
will be many years before the subject of ‘‘Cost Accounting’’ has been 
brought to a conclusion, so it seems to me to be best to leave our topic 
s0 that we may at some future date again take it up and add the in- 
formation which will become available to us as use is made of costs 
determined by cost studies. 


Exurstr ‘‘A’’ 
Yarp Switcuine Time Stupy PrRocEepuRBP 


A Yard switching study is conducted for the purpose of determining 
the number of yard engine minutes required to handle a car for each 
element of switching service. Special time cards are provided on which 
is recorded every move made by yard engine, the number of loaded cars 
and empty cars handled and the time required to perform the movement. 
(The special time study card is quoted below.) 

Yard time studies vary in length from eight to ten days. The length 
of time is dependent upon the number of days switch engines operate 
during a calendar week. The first two or three days of the study period 
are required for educational purposes, seven consecutive days being used 
for study purposes. 
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The elements of switching service are defined : 

Classification Switching—An element of switching which includes 
those movements for making up or breaking up trains or yard cuts so 
as to arrange the cars in station or delivery order or to sort the cars by 
type of car or contents. 

Interchange Track Switching—This is a separate element of switch- 
ing which includes all movements, for the purpose of placing a car on 
or taking a car off the particular interchange track designated, occurring 
between the time the switch leading to the interchange track is first 
opened for that purpose and the time the switch is closed after the work 
is completed. 

Transfer Switching—An element of switching which includes move- 
ments between two specified tracks at the same station or in the same 
yard, or between two specified tracks or two yards in the same terminal 
district. 

Industry Track Switching—This is a separate element of switching 
which includes all movements, for the purpose of placing a car on or 
taking a car off the particular industry track, occurring between the 
time the switch leading to the industry track is first opened for that 
purpose and the time the switch is closed after the work is completed, 
with the exclusion of such time as was devoted to intra-plant switching. 

Intra-plant Switching—This is a general class of switching service 
which includes all movements necessary to comply with the request of 
an industry for the shifting of a car from one location within that 
industry’s plant to another location within the same plant when those 
movements are not essential to the performance by the carrier of trans- 
portation and accessorial services specified in the carrier’s tariff. 


Freight House Tracks) Each of these services is a separate element of 
Team. Tracks ) switching which includes all movements, for 
Scale Tracks ) the purpose of placing a car on or taking 4 
Ice House Tracks car off the particular track designated, oc- 
Stock Pen Tracks curring between the time the switch leading 
Coal Dock Tracks to the particular track is first opened for that 
Shop Tracks purpose and the time the switch is closed after 
Repair Tracks. the work is completed. 


ee ee ee ee ee 


Road Department Switching—An element of switching which in- 
cludes those movements occurring between the time the crew began 
performing work properly chargeable to Maintenance of Way Ex- 
-penditures or Investment Account and the time that work is completed. 

Passenger Switching—An element of switching which includes those 
movements occurring between the time the crew began performing work 
properly chargeable to Passenger Service and the time that work 38 
completed. ; 

Caboose Car Switching—An element of switching service which 
includes all movements necessary in placing the caboose on or removing 
a caboose from a road train or yard transfer cut. This shall also include 
all movements necessary to place a caboose on or remove a caboose from 
the caboose storage tracks at a yard. 
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Road Train Helper (Pusher) Switching Service—This is an element 
of switching service which includes all movements necessary to assist a 
road train or another switch engine in handling cars into and out of 
yard tracks. 

In addition to the above elements of switching service it is necessary 
that a yard switching study provide information as to the non-produc- 
tive elements of switching service, such as: 


Time required by crew for lunch period. 
Time consumed taking water or coal. 
Time consumed waiting for engine. 

Time consumed tieing up at end of shift. 
Time consumed account of delays. 


Dependent upon local conditions at a yard, there may be elements 
of switching service not properly classified under the above definitions, 
Such elements should be explained under the general caption OTHER 
SWITCHING SERVICES. 

The value of a yard switching study is dependent upon three things: 

First, an accurate reporting of the time required for each element 
of switching service. 

Second, an adequate description of each element of switching ser- 
vice performed. 

Third, an accurate count of the loaded and empty cars for which 
each element of switching service was performed. 

Failure on the part of the employes preparing the study cards to 
observe accuracy in all three recordings will result in a worthless study. 

There are two methods which may be used in conducting a yard 
switching study : ; 

Method No. 1—Use engine riders to prepare the study card. 

This has the effect of overcoming the objection raised by yardmasters 
and other operating officials as to the slowing down of switching opera- 
tions during a period of study. This method, however, is expensive as 
it has the effect of adding one man to each yard crew during the period 
of study. When engine riders are used it is preferable that local switch- 
men or yard clerks be used on account of their familiarity with local 
operations and track names. 

_ Method No. 2—The yard engine foreman (conductor) prepares the 
time study record as the work is performed. 

Method No. 2 has been used in most of the studies conducted to 
date. Our experience has been that fears of inefficient operation are 
groundless. The foremen are able to prepare an accurate record as the 
work is performed without affecting the efficiency of the yard switching 
operations. 

In the use of Method No. 2 it has been found necessary to have an 
understanding with the General Chairman of the Switchmen’s Organiza- 
tion to have the Engine Foremen prepare the study cards. We have 
always furnished a full explanation of our reason for desiring yard time 
studies. In the past we have received full cooperation from the officials 
of the organization as well as from the yard engine foremen themselves. 
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It is important when using Method No. 2 that all members of the yard 
engine crew understand that the result of this time study is not to be 
used as a check of the efficiency of yard operation. When an efficiency 
check is desired Method No. 2 cannot be used. 

Either method requires constant supervision by experienced men 
and checking of the study card in the presence of the engine foreman 
immediately after he completes his shift of duty. 

For the purpose of securing an accurate car count it is necessary 
to have a clear understanding as to the cars which should be counted. 
The definition would be: Report the number of loads and empties for 
each element of switching service for which the service was performed. 

Example: In classification service of breaking up a train, if it is 
desired to take out the fifth car from the head end of a train and put 
back the other four cars, all time required for making the move should 
be charged against the one car pulled out. 

Example: In switching an industry track containing four cars it is 
desired to pull the fourth car from the head of the track and replace 
the first three cars in the same position as before the engine coupled on 
to them. The entire time of performing all movements would be charged 
against the one car which was removed. 

Example: A road train pulls into a yard with a total of 40 cars. 
The tenth car from the head end, the fifteenth and twentieth cars are 
for local delivery, the balance of the cars moving through. All time 
required for removal of the tenth, fifteenth and twentieth cars should 
be charged against the three cars for local delivery, providing the re- 
mainder of the cars are returned to the train in the same order in which 
they arrived at the yard. 
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Ending Time 


INSTRUCTIONS 
(a) Under “Description” report the kind of switching service performed as follows: 
1. Classification 7. Weighing 15. Other switching 
2. Interchange (name 8. Placing caboose on; or service (explain) 
interchange) removing from road- 1l6a.Lunch 
3. Transfers between train 16b.Taking water or coal 
points (name points) 9. Icehouse l6c.Waiting for engine 
4. Industrial 10. Stock Track 16d.Tying up 
(name industry) 11. Coal Dock 16e.Pusher service 
4a.Intra-plant (name points 12a.Shop 16f.Delays (explain cause 
within plant) 12b.Repair track of delay) 
5. Freight House 13. Road Department 
6. Team Track 14. Passenger 


(b) Under “Starting time” report the time of beginning each service separately. The 
starting time and the ending time must agree with the time slip. All time must 
be accounted for. 


(c) Under “L” and “E” report the number of loads and empties spotted, pulled, clas- 
sified, transferred, weighed, etc., for the service performed. Example: when two 
or more cars are switched in order to classify, spot or pull one car, count as 

only one car for the service performed. 








Rail Transportation 
By F. F. Estes, Editor 


Railroads Ask Increases in Rates, Fares & Charges 
(Ex Parte No. 148) 


The railroads filed, at noon December 13, petition with the I. C. C., 
seeking authority to increase passenger fares, freight rates, and other 
charges, premised on the need for revenue brought about by increases 
in railroad labor wages. The specific increases which petitioners seek 
are set forth in the following, which is lifted from the application: 


PASSENGER 


‘*A uniform increase of 10 per cent in all fares, including rates 
and charges for milk and cream and articles grouped therewith as pub- 
lished in passenger tariffs, except that no increase will be made in fares 
specially published for application to members of the military or naval 
forces of the United States traveling on furlough, and no increase will 
be made in the amounts published as extra fares applicable in con- 
nection with particular trains. 


FREIGHT 


‘*A uniform increase of 10 per cent in all freight rates, except those 
on the following commodities, which shall be increased as indicated be- 
low: 


Coau (BrrumInovs) 


Eastern Territory—An increase of 5 cents per net ton or 6 cents 
per gross ton, as rated. 

Southern Territory—An increase of 5 cents per net ton or 6 cents 
per gross ton, as rated. 

Western Territory—Rates of 75 cents and lower to be increased 3 
cents per net ton. Rates from 76 cents to $1.00 to be increased 5 
cents per net ton. Rates over $1.00 to be increased 10 cents per 
net ton. These increases to be applied to rates from the Southern 
Illinois group. The same increase in cents per ton to each desti- 
nation will be applied to rates from related origin districts in Il- 
linois, Indiana and Western Kentucky. Exception: All rates to 
Chicago and Milwaukee to be increased 5 cents. , 
From coal producing districts in Ohio, Pennsylvania, West Vir- 
ginia, Maryland, Eastern Kentucky, Tennessee, and Virginia to 
destinations in Western territory west of Chicago and Milwaukee 
rates to each destination to be increased the same amount in cents 
per ton as the rates from the Southern Illinois group are in 
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Coa, (ANTHRACITE) 


All territories—An increase of 5 cents per net ton or 6 cents per 
gross ton, as rated. 


Coxe (THE Direct Propuct or Coa.) 


Eastern Territory—An increase of 5 cents per net ton or 6 cents 
per gross ton, as rated. 

Southern Territory—An increase of 5 cents per net ton or 6 cents 
per gross ton, as rated. 

Western Territory—Rates of 75 cents and lower to be increased 3 
cents per net ton. Rates from 76 cents to $1.00 to be increased 5 
cents per net ton. Rates over $1.00 to be increased 10 cents per 
net ton. These increases are to apply within Western territory and 
from points east of the Indiana-Illinois State Line to points west 
of Chicago and Milwaukee. Exception: All rates to Chicago and 
Milwaukee to be increased 5 cents, and all westbound transconti- 
nental rates and rates from Utah to Pacific Coast points to be in- 
creased 10 per cent. 


Iron ORE 


Entire Western District—6 cents per gross ton, plus 1 cent increase 
in handling charges at Upper Lake ports. 

Southern District—6 cents per net ton. 

Eastern District—4 cents per gross ton in all rates plus 1 cent in- 
crease in handling charges at Lower Lake ports.”’ 


Petitioners also seek to increase accessorial charges by 10 per cent, 
except as otherwise provided above, in connection with proposed rates 
on iron ore, and with the further exception that there will be no in- 
crease in demurrage, dockage, tippling, or tollage charges or in the 
charges for protective service against heat or cold, or in the charges 
for loading or unloading of Live Stock. 

Petitioners further pray the Commission to grant special per- 
mission to make the proposed increases by publication, on one day’s no- 
tee, of simple forms of supplements to existing schedules, and that 
such supplements be permitted to become effective without suspension. 

_ The application states that since the increased operating costs, to 
Which they refer, are being and will be incurred by them in the handling 
of intrastate as well as interstate traffic, it is suggested that cooperation 
of state commissions be invited in any investigation instituted by the 

mission. 

Aceompanyng the petition are five exhibits, the first dealing with 
financial statistics, the second with operating statistics, the third set- 
ting forth the estimated cost of the wage increases, which is put at $331,- 
771,000, the fourth setting forth an estimate of the increased revenue 
account of the proposed increased rates and fares, which is put at $356,- 
956,000, and the fifth dealing with efficiency and economy of operation. 

_ This case has been designated as Ex Parte No. 148 and has been 
«signed for oral hearing before Division Two, consisting for this purpose 
issioners Aitchison, Mahaffie and Splawn at the Hotel Morrison, 
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Chicago, Illinois, commencing Monday, January 5, 1942. It is expected 
that the testimony of interested parties will be so organized and presented 
that the taking of oral testimony will be concluded that week. For the 
convenience of persons who may be unable to attend and testify, arrange. 
ments will be made for the reception and consideration of duly verified 
statements in lieu of personally presented testimony. Argument before 
the Commission will be at Washington immediately following the close 
of the hearing in Chicago. 





Railway Wage Accord Reached 


The strike of railway workmen scheduled for December 7 did not 
take place, differences between railway management and the unions 
having been ironed out by the President’s Board, of which Wayne L. 
Morse was Chairman. This board, which was originally a fact-finding 
board, and which made its report recommending wage increases from 
744% to 1344%—which recommendations were accepted by management, 
but rejected by the unions—reconvened recently as a sort of mediation 
board to settle the existing differences. On December 1 the Board 
announced that new recommendations, reputedly about $30,000,000 in 
excess of the amount originally recommended, had been accepted by 
both sides to the controversy. The following specific increases will apply: 

Non-Operating employees—an increase of 9c per hour, as originally 
recommended by the fact-finding board, to be in effect from September 
1, 1941, to December 1, 1941, with an increase to 10c per hour after that 
date. 

Operating employees—an increase of 714%, as recommended by the 
fact-finding board, from September 1 to December 1, and thereafter in- 
creasing to a flat raise of 914c per hour. 

Both increases will be added to the basic rate, and will not be tem- 
porary as the board previously had recommended. 

The report of the Board is printed elsewhere in this issue of the 
JOURNAL. 





Apalachicola Northern Railroad Standard Time 


In Docket 10122—Standard Time Zone Investigation, Division 2 
of the I. C. C. in a 25th Supplemental Report has restored the exception 
formerly given to Apalachicola Northern Railroad Company under which 
that road is permitted to carry the Eastern Standard Time to its western 
terminus at Port St. Joe, Florida. 





Colored Passenger Case 


In Docket 27844—Mitchell v. Chicago, Rock Island & Pacific Ry. 
Company, the I. C. C. has modified its prior report [229 I. C. C. 703] 
to conform with the opinion of the Supreme Court of the United States 
in Mitchell v. United States (313 U. S. 80], and has ordered the defer- 
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dants to cease and desist from practicing the undue prejudice and pre- 
ference found to exist by reason of the failure of the carriers to furnish 
colored passengers accommodations substantially equal to those afforded 
white passengers traveling under like conditions. 





Cottonseed Oil Rates vs. Rates on Soya Bean Oil 


Division 3 of the I. C. C. has ruled that rates on cottonseed oil may, 
under certain conditions, be maintained on a higher level than rates on 
soya-bean oil without creating undue preference or prejudice or cause 
unjust discrimination. The proceeding is Docket 28553, National Cotton- 
seed Products Association, Inc., vs. Atlanta, B. & C. R.R. Co., et al., 
decided by Division 3 on November 15, 1941. 





Commodity Rates Between Border Territory and East 


Division 2 of the I. C. C., in Fourth Section Application No. 18704, 
Commodity Rates Between Border Territory and The East, rendered 
report on November 6 granting Fourth Section relief in the establish- 
ment and maintaining of commodity rates on certain named commodities 
from points in Trunk Line and New England territory to points in North 
Carolina, southern Virginia, Kentucky and northeastern Tennessee 
and in the reverse direction. In the same report, which also embraces 
Fourth Section Applications Nos. 18815 and 19015, the Division’ 
denies Fourth Section relief for the establishment of rates on unnamed 
commodities from and to the same points which applicants had requested 
they be allowed to establish from time to time, without observing the 
long-and-short-haul provisions of Section 4. 





Transportation of Explosives 


The Interstate Commerce Commission recently released an order in 
Docket No. 3666, In the Matter of Regulations For the Transportation 
of Explosives and Other Dangerous Articles, establishing an effective 


a of February 1, 1942 for the regulations issued on September 20, 





Fort Smith & Van Buren Switching and Weighing Allowances 


In Docket 28,571—Switching and Weighing Allowances, Fort Smith 
& Van Buren Railway, the I. C. C. has discontinued the investigation 
initiated upon its own motion, and determined that the practice of the 
Fort Smith & Van Buren Railway Company in making payments to an 
independent contractor for furnishing terminal facilities and performing 
terminal services at Bokoshe, Oklahoma, is not unlawful. Commissioner 
Patterson dissented. 
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All-Freight Rates in Western Territory 


The I. C. C. has affirmed its previous finding (238 I. C. C. 327) upon 
further hearing in I. & S. Docket 4648, All Freight to Pacific Coast, also 
embracing I. & S. Docket 4670, All Freight From Chicago, Etc., to Salt 
Lake City. The majority report, written by Commissioner Aitchison, 
finds that the proposed all-commodity rates which represented reductions 
on freight in general, subject to some exceptions, from western points to 
Pacific Coast terminals and interior points, including Salt Lake City, 
Utah, are not shown unlawful; hence the previous finding should be 
affirmed and the proceeding discontinued. 

In a dissenting opinion by Commissioner Porter, concurred in by 
Commissioners Alldredge and Johnson, a special question is raised with 
respect to the rules for the supply of cars. Chairman Eastman, in con- 
curring with the majority, refers to the question raised by Commissioner 
Porter, and states that while the question is perhaps not in point in the 
situation here before the Commission, it does have very general applica- 
tion, and in his (Eastman’s) opinion there is not in the instant case an 
adequate record for the determination of that question. The Chairman 
adds that he would be entirely willing that it should be opened up, how- 
ever, for consideration in a comprehensive proceeding. 





Contracts For Protective Services 


Chairman Eastman of the Interstate Commerce Commission has ad- 
dressed a letter to respondents in Ex Parte 137 enclosing a list of the 
units of service which have been decided upon as a result of a conference 
attended by representatives of 56 railroads and of all the railroad-owned 
ear lines. All parties concerned have been requested to observe carefully 
these units in drafting the new contracts that are to be submitted to the 
Commission on or before January 1, 1942, in accordance with the reports 
in the proceeding, or that may be submitted at any time thereafter. 





Ex Parte 104—Part 1!—Terminal Services 


_ In Ex Parte 104, Part 11—Terminal Services, Division 3 of the Com- 
mission has reopened the proceedings with respect to the allowances paid 
for switching service performed at the plant of Kingan & Company at 
Indianapolis, Indiana. The hearing in this case which was assigned on 
December Ist has been postponed indefinitely. 

In an order dated October 31, the Commission reopened the proceed- 
ing for further hearing, insofar as it relates to the propriety and lawful- 
ness of any allowances paid, or any switching services performed, at the 
following industries by respondent carriers serving them: Hanna 
Furnace Company, Buffalo, N. Y., and Republic Steel Company, Buffalo, 
N. Y. Hearings which were previously assigned on December 3rd at the 
Hotel Buffalo, Buffalo, N. Y., before Examiner McGrath have been post- 
poned indefinitely. 
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Phillips Petroleum Pipe Line Tariffs 


The application of the Phillips Petroleum Company for authority to 
withdraw tariffs applicable to transportation of petroleum products 
through its pipe line between the cities of East St. Louis, Illinois, and 
Indiana Harbor, Indiana, has been assigned for hearing on January 12, 
1941, before Examiner Kelley. 





Tank Car Case 


The entire Commission heard oral argument on November 5 in 
Docket 28515—Privately Owned Tank Cars. 





Paper Products in Official Territory 


Schedules proposing reduced ratings on envelopes, papeteries, folded 
writing paper and printed forms in Official Territory have been ordered 
canceled, and the proceeding in I. & S. Docket 4974 discontinued by an 
order dated November 18, 1941, issued by Division 3 of the I. C. C. The 
schedules, filed to become effective July 1, 1941, to reduce the L. C. L. 
ratings on these products, were not shown, according to the Division, to 
be just and reasonable. 





Freight Forwarding Investigation 


The I. C. C. has postponed until February 6, 1942, the effective date 
of its order of July 7, 1941, as amended, so far as it requires a revision 
of certain tariffs to be effected. The order of July 7 was entered in con- 
nection with the report of the Commission in I & S Docket No. 4664— 
Handling Carload Shipments In The West, respecting the assessment of 
charges for the transportation of single shipments of forwarder carload 
freight loaded in more than one car. 





Atlantic Coast Line Construction 


In Finance Docket 11709 the I. C. C., through Division 4, has issued 
order dated November 18, 1941, further extending to January 1, 1948, 
and March 31, 1943, respectively, the time within which the Atlantic 
Coast Line Railroad Company shall commence and complete construction 
of its railroad in Columbus County, North Carolina. Originally con- 
struction was to have commenced January 1, 1938, and completion 
scheduled on or before March 31, 1938. 





Posting of Tariffs 


The I. C. C. has denied the application filed by the Association of 
American Railroads and the American Short Line Railroad Association 
for a modification of the Commission’s order of October 12, 1915 so as to 
provide relief from the tariff posting requirements of Section 6 of the 
Interstate Commerce Act. 
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Correction 


In the November Journat, Page 165, article captioned ‘‘Pipe Line 
Rates Investigation Reopened,’’ the word ‘‘railroads’’ in the fifth line 
should have read ‘‘pipe lines,’’ so that the full sentence would read as 
follows: ‘‘The Commission had previously investigated, on its own mo- 
tion, the lawfulness of certain reduced rates and gathering charges e- 
tablished by certain pipe lines for the interstate transportation of crude 
petroleum or crude petroleum oil by pipe line, and had submitted its 
report on December 23, 1940 (243 I. C. C. 115).”’’ 





ABANDONMENTS AUTHORIZED 


ALABAMA & FLORIDA RAILROAD COMPANY—Authorized to abandon its entire 
line of railroad running from Cowarts, Alabama to Greenwood, 

, Florida. 

BOSTON & MAINE RAILROAD—Finance Docket No. 13093—(1) the portion 
of its Newburyport branch extending northerly from Topsfield, 
through Georgetown, to Newburyport, 15.5 miles, and (2) the portion 
of its Georgetown branch extending northwesterly from Georgetown, 
through Groveland, to Paper Mills, 4.5 miles, this mileage all being 
in Essex County, Mass. 

Finance Docket No. 13491—A portion of a branch line of rail- 
road in Strafford County, N. H., extending in a southerly direction 
from Sawyer to the end of the line at Dover Point, approximately 
3.3 miles. 

Finance Docket No. 13468—Portion of a branch line in Hamp- 
den, Hampshire, and Worcester Counties, Massachusetts. , 
Examiner R. Romero has recommended that Division 4 authorize 
abandonment of a portion of a line of railroad extending from Hollis 
Depot to Nashua, in New Hampshire, a distance of approximately 
7.7 miles. He has recommended that permission to abandon a portion 
of line from Pepperell to Hollis Depot be denied. 

CHICAGO, BURLINGTON & QUINCY RAILROAD—Portion of line of railroad ex- 
tending from Prague to Schuyler, in Saunders, Butler and Colfax 
Counties, Nebraska, a distance of 18.76 miles. 

CHICAGO & NORTH WESTERN RAILWAY COMPANY—Examiner R. Romero has 
recommended that Division 4 approve the abandonment by the 
trustees of the C. & N. W. of a portion of a branch line of railroad 
extending from Sycamore to Caledonia, Illinois, a distance of ap- 
proximately 27.8 miles. . 

CHOCTAW, OKLAHOMA & GULF RAILROAD COMPANY—Examiner Jameson has 
recommended that Division 4 find that the present and future public 
convenience and necessity permit abandonment by Frank O. Lowden, 
James E. Gorman, and Joseph B. Fleming, as trustees of the Choctaw, 

. Oklahoma & Gulf Railroad Company, and abandonment of operation 
‘by them as trustees of The Chicago, Rock Island & Pacific Railway 
Company, of a branch line in Pottawatomie County, Oklahoma. 
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PACIFIC ELECTRIC RAILWAY COMPANY—Portions of electric lines of railroad’ 
(1) commencing at a point near the northwesterly property line of 
Park Avenue between Artesia and Walnut Streets and extending 
southeasterly to Garey Avenue, thence southerly to the end of the 
track milepost 32.064, approximately 1.5 miles, in Pomona, Los 
Angeles County, Calif.; and (2) from a point on Third Street near 
E Street, San Bernardino, westerly to the end of the line in Colton, 
approximately 3.97 miles, in San Bernardino County, Calif. 

PERE MARQUETTE RAILWAY COMPANY—Finance Docket No. 13484—Branch 
line in Ionia County, Michigan, approximately 11.90 miles. 

Examiner A. G. Nye has recommended that Division 4 authorize 
abandonment of a branch line extending from Tappan to Almont, 
Michigan, approximately 30 miles in length. 

MINNESOTA, DAKOTA AND WESTERN RAILWAY cOMPANY—<Authorized to 
abandon operation under trackage rights over the tracks of the Inter- 
national Lumber Company, Koochiching County, Minnesota. 

READING COMPANY—A portion of a branch line, approximately 1.5 miles 
in length, in Schuylkill County, Pa. 

ROBY AND NORTHERN RAILROAD COMPANY—The entire line of railway of the 
Roby and Northern located in Fisher County, Texas. 

SANTA FE NORTHWESTERN RAILWAY COMPANY—F nance Docket No. 13435 
—Authorized to abandon its line of railroad in Sandoval County, 
New Mexico. Certificate also issued permitting abandonment by 
J. G. Cleary as Trustee, successor to Santa Fe, San Juan & Northern 
Railroad, of operation under trackage rights of the line of the Santa 
Fe Northwestern in Sandoval County, New Mexico. 

SUSQUEHANNA & NEW YORK RAILROAD COMPANY—Finance Docket No. 
13285—-Examiner T. K. Carpenter recommends that Division 4 issue’ 
a certificate permitting abandonment by the Susquehanna & New 
York Railroad Co. of its entire line of railroad in Bradford, Sullivan, 
and Lycoming Counties, Pa., and abandonment of operation under 
trackage rights over the line of the Pennsylvania Railroad Company 
between Marsh Hill Junction and West Williamsport, Pa. 

TEXARKANA & FORT SMITH RAILWAY COMPANY—F'inance Docket No. 13375 
—Examiner A. G. Nye recommends the issuance of a certificate per- 
‘mitting abandonment of a portion of main line of railroad in Sevier. 
County, Arkansas, and abandonment of operation thereof by the 
Kansas City Southern Railway Company. 

TEXAS AND NEW ORLEANS RAILROAD—Examiner Lyle recommends the 
authorization of abandonment of a branch line of railroad extending 
from Luling to Lockhart, in Caldwell County, Texas, a distance of 
approximately 14.65 miles. 

TIONESTA VALLEY RAILWAY—Entire line of railroad, approximately 14 
miles in length, in Warren and Forest Counties, Pennsylvania. 

WEST JERSEY & SEASHORE RAILROAD COMPANY—Branch line of railroad in 
Salem County, New Jersey, approximately 4.22 miles in length; also 

> ogee of operation thereof by the Pennsylvania-Reading Sea- 

ore lines. 
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UNDERPASS ABANDONMENT—The North Carolina Supreme Court has ruled 
that the State Highway Commission has the right to order the closing 
of a railroad underpass in order to promote safety by elimination of 
dangerous curves and approaches. The ruling was handed down ina 
suit in which citizens sought to prevent the abandonment of a South- 
ern Railway underpass in Burke County, North Carolina. 

LOUISVILLE AND NASHVILLE RAILROAD COMPANY—<Authorized to abandon 
its line of railroad extending from Allingham to a point near Harri- 
man, approximately 16.6 miles, Finance Docket No. 13442; and 
authorized to operate under trackage rights over the line of the 
Southern Railway Company between Harriman and Oliver Springs, 
approximately 13.6 miles, Finance Docket No. 13488; all in Roane 
County, Tenn. 

BALTIMORE AND OHIO RAILROAD COMPANY—Examiner R. Romero has recom- 
mended that a certificate be issued permitting abandonment of a 
branch line of raiizoad from Bendale to Burnsville, approximately 
23.4 miles, in Lewis and Braxton Counties, W. Va. Finance Docket 
No. 13422. 





Protection of Labor in Abandonment Cases 


The Department of Justice has withdrawn from the appeal filed in 
Docket No. 223—United States, Interstate Commerce Commission and the 
Pacific Electric Railway Company vs. Railway Labor Executives’ Asso- 
ciation. This is a case in which the Interstate Commerce Commission 
takes the position that it has no authority to prescribe conditions for the 
protection of labor in abandonment cases, and as a result of the with- 
drawal of the Department of Justice the prosecution of the appeal to the 
Supreme Court will be handled by the Commission and the Pacific 
Electric Company. 





Form of Abandonment Applications 


In an order dated November 27, 1941 the I. C. C. has prescribed new 
regulations governing applications for permission to abandon lines of 
railroad or operation thereof. 





ACQUISITIONS, CONSTRUCTION AND LEASES 


LEHIGH VALLEY RAILROAD COMPANY—Authorized to acquire stock control 
of the State Line and Sullivan Railroad Company, owners of track- 
age between Bernice and Monroeton, Pennsylvania. The Lehigh has 
steno to purchase 18,632 shares of the State Line’s stock for 

150,000. 
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led S0UTHERN IOWA RAILWAY COMPANY—Has applied for authority to pur- 
ing chase the physical property of the Interurban Electric Railway, in- 
of cluding equipment, belonging to Iowa Southern Utilities Company 
na of Delaware. Also filed with the Commission was an application of 
th- the Southern Iowa Railway Co. under Section 20a of the Act for 
authority to issue 9,550 shares of common stock, without nominal or 
lon par value. 
Ti- WHEELING & LAKE ERIE RAILWAY COMPANY—Finance Docket No. 13475— 
ind I. C. C. has authorized acquisition by the Chesapeake & Ohio Railway 
the Company of joint control with the New York Chicago & St. Louis 
gs, Railway Co. of the Wheeling & Lake Erie Railway Company through 
ine ownership of certificates of deposit representing the beneficial in- 
terest in the prior lien stock of the last named company. 
m- CHERRY POINT RAILROAD COMPANY—At request of applicant, the I. C. C. 
8 has dismissed the application of the Cherry Point for a certificate of 
ely public convenience and necessity authorizing the construction of a 
ket line of railroad in Craven County, North Carolina. 


108 ANGELES UNION STOCK YARDS coMPANY—I. C. C. has approved the 
lease by the Los Angeles Junction Railway Company of property of 
Los Angeles Union Stock Yards Company used in loading and un- 
loading livestock. 





in 

the 

$0- FINANCING 

ion 

the CHICAGO, AURORA & ELGIN RAILROAD—Authority granted to assume obliga- 
th- tion and liability in respect of not exceeding $310,000 of C., A. & E. 
the R. R. receivers’ equipment-trust certificates, to be issued by the 
ifie LaSalle National Bank, as trustee, and delivered at par. Proceeds 

to be used for acquisition of equipment. 

CHICAGO, ST. PAUL, MINNEAPOLIS & OMAHA—Authorized to assume obliga- 
tion and liability in respect to $1,210,000 of second equipment trust 
certificates bearing dividends at rate of 2-34 percent, to be issued by 

- Northern Trust Company, as trustee, and sold at 100.019 and accrued 
"of dividends, the proceeds to be used for the acquisition of equipment. 

CHICAGO HEIGHTS TERMINAL TRANSFER RAILROAD COMPANY—F'inance Docket 
No. 11510—Order of February 12, 1937, modified so as to permit the 
modification of the terms of $509,000 of first-mortgage bonds, series 
due 1967, so as to provide for the payment of additional sums into 
the sinking fund for those bonds. Previous report 221 I. C. C. 39. 

DETROIT, TOLEDO & IRONTON RAILROAD COMPANY—Finance Docket No. 

rol 13477—Granted authority to issue $4,000,000 of serial notes, and to 
ok modify $9,626,000 of first and refunding mortgage gold bonds, series 
ae A, so as to change the designation thereof to first-mortgage 4-percent 
~ bonds, Series A. Also authorized to reduce rate of interest thereon 


from 5 percent to 4 percent per annum, to advance their maturity 
date from January 1, 1981, to January 1, 1967, and to modify the 
sinking-fund and certain other provisions of conformity with the 
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existing mortgage, as modified by a proposed first supplemental 
indenture to be dated October 1, 1941, the notes to be sold at not less 
than 9834% of par and accrued interest and the proceeds applied to 
the redemption of outstanding first-mortgage bonds. 

FORT SMITH & VAN BUREN RAILWAY COMPANY—aAuthorized to issue secured 
promissory note or notes aggregating $130,000, to be payable to the 
Kansas City Southern Railway Company in liquidation of existing 
indebtedness. 

NEW YORK, CHICAGO & ST. LOUIS RAILROAD COMPANY—F inance Docket No. 
13290—Order of June 7, 1941, modified so as to permit the pledge 
and repledge from time to time to and including June 30, 1948, of 
not exceeding $3,566,000 of extended Lake Erie & Western Railroad 
Company second-mortgage 50 percent bonds as collateral security for 
a short-term note in the face amount of $2,400,000. Previous report 
247 I. C. C. 71. 

CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RAILROAD COMPANY—Granted 
authority to assume obligation and liability in respect of $2,744,000 
of equipment trust certificates to be issued by the Continental Illinois 
National Bank & Trust Company of Chicago and sold at 100.173. 
Proceeds to be used for acquisition of freight cars. 

MISSOURI PACIFIC RAILROAD COMPANY—Authorized to assume obligation 
and liability in respect of $4,185,000 of equipment trust certificates 
to be issued by the Guaranty Trust Company of New York and sold 
at 101.666 and accrued dividends. Proceeds to be used for the 
acquisition of freight cars. 

SEABOARD AIR LINE RAILWAY—Granted authority to assume obligation and 
liability in respect of $4,552,000 equipment trust certificates to be 
issued by Chase National Bank of New York and sold at par and 
accrued dividends to the R. F. C. Proceeds to be used for purchase 
of Diesel locomotives and freight cars. 

SUMPTER VALLEY RAILWAY COMPANY—Granted authority to extend from 
January 1, 1942 to January 1, 1952 the date of maturity of $418,000 
of first mortgage 6% bonds. 

WESTERN PACIFIC RAILROAD COMPANY—Finance Dockets Nos. 12213 and 
12158—I. C. C., Division 4, has approved conditionally extension of 
time of payment to not later than December 1, 1942, of loans by the 
R. F. C. to the trustees of the Western Pacific in the sum of $9,- 
850,000. 

WICHITA UNION TERMINAL RAILWAY COMPANY—Authorized to issue $2,100,- 
000 of first-mortgage serial bonds to be sold at par and accrued 
interest and the proceeds applied to the payment of maturing bonds. 
(Finance Docket No. 13460). 

The Atchison, Topeka and Santa Fe Railway Company, The 
Chicago, Rock Island and Pacific Railway Company, and the St. 
Louis-San Francisco Railway Company and their trustees, have been 
granted authority to assume obligation and liability in respect to the 
payment of the principal of such bonds and the interest thereon 
pursuant to an operating agreement dated November 1, 1911 as 

modified by a supplemental agreement dated November 1, 1941. 
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REORGANIZATIONS 


ALABAMA, TENNESSEE AND NORTHERN RAILROAD CORPORATION—F'inance 
Docket 10714—Have filed a stipulation under which the plan of re- 
organization as approved by the I. C. C. will be modified. Under 
the Commission approved plan, the R. F. C. was to have had the 
privilege of selecting one of the three reorganization managers be- 
cause of the fact that the R. F. C. would advance to the reorganized 
company sufficient money to meet the cash requirements of the plan. 
However, the money is to be obtained from other sources so that the 
right of naming one of the reorganization managers is transferred, 
by the stipulation, to the institution lending the money. 

ERIE RAILROAD COMPANY—Authorized to purchase the properties of two of 
its non-operating subsidiaries, the Nypano Railroad Company and 
the Cleveland and Mahoning Valley Railway Company. In Finance 
Docket No. 13446 the Nypano Railroad Company has been authorized 
to acquire a line of railroad known as the Westerman Coal & Iron 
Railroad in Mercer County, Pennsylvania and Trumbull County, 
Ohio. 

FONDA, JOHNSTOWN & GLOVERSVILLE RAILROAD—F'inance Docket No. 9954— 
Division 4 of the I. C. C. has approved a plan of reorganization under 
which the capitalization will be reduced from $9,734,123 to $2,414,- 
755, and fixed interest charges reduced from $137,820 to $26,163.99. 
The equities of the holders of the common and preferred stock of the 
debtor and the general claims not entitled priority, were found to 
have no value, and the plan makes no provision for these claimants. 





R. F. C. Loans to Railroads 


Through October 31, 1941 the R. F. C. had loaned $811,325,175.16 to 
railroads, of which $367,881,166.15 had been repaid. 





Freight Car Requirements 


The Railroad Division of the R. F. C. has prepared a memorandum 
and accompanying chart on estimated freight car requirements for 1942. 
One of the conclusions reached is that should the 1942 traffic in the 
peak period equal 110 per cent of 1941 traffic, then 67,469 cars will be re- 
quired in excess of those now on order. 





Railroad Equipment 


Class I railroads installed 64,680 new freight cars and 493 new 
locomotives in service during the first 10 months of 1941. The new 
locomotives included 376 electrics and Diesels. On November 1, 1941 the 
railroads had on order 53,452 box cars, 22,169 coal cars, 326 stock cars, 
2,059 flat cars, 1,730 refrigerator and 786 miscellaneous cars. They also 
had on order on that date 611 new locomotives. 
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Equipment Standardization 


As a measure of conserving metals needed in the interest ot national 
defense, J. J. Pelley, President of the Association of American Railroads 
announced on December Ist a program for the railway industry which 
will limit the construction of new locomotives and freight cars to certain 
designs now in use and facilitate the allocation of steel and other ma- 
terials to be used for such construction and repair purposes. 

Major points of the plan to which the railroads are committed with 
the Office of Production Management follow: 

1. Construction of new box, hopper, gondola and flat cars will be 
limited to certain designs now in use. 

2. New locomotive construction will be limited to existing designs 
where patterns, dies and engineering data are already available. 

3. Substitution of other materials so far as possible for scarce metals 
in locomotive and freight car construction. 

4. Use of carbon steel rather than alloy steel in locomotive boiler 
construction. 

5. Use of steel plates and steel sheets 48 inches wide in the construc- 
tion of new freight cars instead of sizes now largely used ranging up to 
119 inches in width. 

Under the arrangement, car and locomotive builders will interchange 
plans, engineering data and patterns which will expedite the building of 
railroad equipment and increase the capacity of facilities used for that 
purpose. 

Under the plan, the standard box car will be 4014 feet in length in- 
side and the automobile box car will have an inside length of 50% feet. 

There also will be two types of hopper cars, one having a 50-ton 
capacity and the other 70 tons. Standardized types of gondola and flat 
cars also are prescribed in the plan. None of these cars will have a 
greater inside width than 9 feet 2 inches or an inside height at eaves of 
1014 feet. These dimensions will enable the cars to be freely interchanged 
over all main lines. 





Railway Operating Revenues 


Preliminary reports from 87 Class I railroads, representing 81.5 
per cent of total operating revenues show that those railroads, in October 
1941, had estimated operating revenues amounting to $421,762,339, com- 
pared with $337,165,310 in the same month of 1940 and $394,791,619 in 
the same month of 1930. Operating revenues in October 1941 were 25.1 
per cent above those for October 1940 and 6.8 per cent above October 1930. 





Railway Income 
Class I Railroads of the United States in the ten months of this year 
ended October 31, had an estimated net income, after interest and rentals, 
of $408,625,472, according to reports filed by the carriers with the Bureau 
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of Railway Economies of the Association of American Railroads. For 
the corresponding period in 1940, net income of these same roads, after 
interest and rentals, was $100,932,114. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 22, totaled 
799,386 cars, an increase of 65,898 cars, or 9.0 per cent above the same 
week in 1940, and an increase above the same week in 1939 of 126,273 
ears, or 18.8 per cent, but a decrease of 84,453 cars, or 9.6 per cent, below 
the preceding week. 





Railroad Employment 


The Department of Commerce has announced that with 1,218,000 
employees at the middle of October, railway employment reached the 
highest point of a decade and was 13 per cent above October, 1940. 





Transportation of Service Men 


During the first 10 months of 1941 the railroads carried a total of 
2,227,196 members of the Nation’s armed forces. Approximately 200,000 
members were moved by rail during October, 1941. There were 98,483 
men transported on 378 special trains and 100,856 on regular trains. 
Furloughed service men are not included in these figures. 





Freight Car Performance 


In its “‘Monthly Comment and Transportation Statistics’’ the 
Bureau of Statistics of the I. C. C. discusses freight-car performance. 

The Bureau says: ‘‘The average net ton-miles per car day is a useful 
measure of efficiency in freight-car performance. Comparisons for the 
August months from 1920 to 1941 are shown in the following table: 


Net ton-miles' per freight-car day for the month of August 
Class I steam railways? 


ee 830 1936 .......... fae eee c_ _— fe es 400 
1940 636 =: 1935 .......... 409 =: 1930 .......... 2 529 =: 1920 ..........558 


ee ra 275 = 1927 


(1) Includes non-revenue freight 
(2) For all years precedin 1937, switching and terminal companies were not in- 
yom If they had been included in the earlier years, the comparisons would be 
ightly more favorable to recent years than the figures show. 
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**It is evident from the table that the average is low for periods of 
light traffic, and hence as a test of efficient performance, it is best used to 
compare periods of heavy traffic. Comparing August of 1929 and 1941, 
the increase in net ton-miles per car-day from 584 to 830 amounts to 42,] 
per cent. Not all of this gain can be attributed to improved practices, 
because traffic changes such as the relative decline of merchandise traffic 
and longer average haul would have resulted in some increase in net ton- 
miles per car-day, and also the number of ‘surplus’ cars was consider- 
ably larger in 1929. The total number of ton-miles for August 1941 was 
49,237 million, or 9.5 per cent greater than for August 1929.”’’ 





Accident Bulletin No. 109 


The Bureau of Statistics of the Interstate Commerce Commission has 
released ACCIDENT BULLETIN NO. 109 containing a summary and 
analysis of accidents on steam railways in the United States subject to 
the Interstate Commerce Act for the calendar year 1940. 





Seasonal Variation in Pullman Company Revenues 


The Bureau of Statistics of the I. C. C. has released Statement No. 
4136 entitled ‘‘Seasonal Variation in Pullman Company Berth Revenue, 
Seat Revenue, and Passenger-Miles—1923-1941.’’ 





Petroleum Movements Via Rail 


Petroleum Coordinator Ickes reported on November 6 that rail move- 
ment of petroleum and petroleum products into Atlantic Seaboard terri- 
tory totaled 4,094 cars during the week ended November 1. This repre- 
sents an average daily movement of 585 tank cars, or 131,625 barrels, 
compared with daily average for the preceding: week of 578 cars, or 
130,050 barrels. 





Pennsylvania Railroad Shop Workers Get Wage Increases 


It was announced at Philadelphia on November 19 that an agreement 
had been made providing wage increases of 9-cents an hour for 45,000 
Pennsylvania Railroad shop workers. The agreement was between the 
Company and the Brotherhood of Railroad Shop Crafts of America. The 
agreement was reached by a negotiating committee on the basis pro 
by the President’s Emergency Board. 
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Mexican Railway Improvements 


General Enrique Estrada, Manager of the Mexican National Rail- 
way System, announced on November 12 that his government had made 
$40,000,000 available for urgent improvements, including purchase of 
locomotives and rolling stock in the United States. At the same time he 
appealed to railway employees not to demand any wage increases. 





Rates On Iron and Steel 


The Office of Price Administration has requested drastic reductions 
in freight rates for iron and steel articles on all-rail routes to the Pacific 
Coast ‘‘in the interest of National Defense and price stability.’’ 

In a request to the Transcontinental Freight Bureau in Chicago, the 
OPA proposed downward gradations of 10% to 20% in rates per 100 
pounds for all-rail shipments from key producing points to north and 
south Pacific Coast destinations. 





Freight Container Regulations 


0.P.M. has announced that modifications of regulations governing 
the shipping of freight in corrugated and solid fibre containers have 
been put into effect on American railroads as a result of cooperation be- 
tween railroads with the Containers Branch of O.P.M. The new regula- 
tions are expected to save approximately 10 per cent of the paperboard 
used in that manner. An order modifying the container regulations was 
issued by the Classification Committee of the Association of American 
— with the approval of Interstate Commerce Commissioner 

itechison. 





COMPARATIVE OPERATING STATISTICS 


There has been released from the Bureau of Statisties of the In- 
terstate Commerce Commission the annual ‘‘Comparative Statement of 
Railway Operating Statisties,’’ containing statistics by individual steam 
railways for the years 1940, 1939, and 1938. The railways covered are 
those having annual operating revenues over $5,000,000. For each rail- 
way there are given over 500 items of information (where applicable) 
in regard to the mileage, investment, traffic, equipment, and the finan- 
cial and physical aspects of operation. The compilation is designed to 
show (so far as this can be done by routine system statistics) the economy 
and efficiency of operation of the various carriers (Statement No. 
41200, 113 pages, 11 x 1714.’’) 









Report of the Emergency Board on 
Railroad Wages * 


I. Lerrer oF TRANSMITTAL TO THE PRESIDENT 


Washington, D. C., December 5, 1941. 
The President, 
The White House. 


Mr. President: The Emergency Board appointed by you on Sep- 
tember 10, 1941, and reconvened by you on Thursday, November 27, is 
pleased to submit herewith a report supplementing the one which the 
Board presented to you on November 5, 1941. This supplementary re- 
port sets forth the conclusions which the Board reached after hearing 
each side reargue the issues involved in the Board’s report of November 
5, 1941. 

As you will note, the Board was not moved by anything which was 
said during reargument to modify in any material way the major rec- 
ommendations contained in its report of November 5, 1941. 

At the close of the second day of reargument the Board, with your 
approval, offered its services to the carriers and employees as a board of 
mediation. The official representatives of each side to the dispute ac- 
cepted the Board’s offer to mediate their differences. Mediation con- 
ferences started at 7:30 p. m. on Saturday evening, November 29, and 
they lasted with but brief recesses until 6:30 p. m., Monday, December 1. 

Although at the beginning of the mediation conferences the parties 
were far apart in their points of view, they all agreed with your Board 
that the welfare of the country, as well as their own interests, made it 
imperative that they find some basis of compromise on which to settle 
their differences and thereby avert a paralyzing national railroad strike. 

We are happy to be able to report to you, Mr. President, that the 
parties did not at any time during the mediation sessions fail to recog- 
nize that the country was expecting them to mediate their differences 
as industrial statesmen, keeping uppermost in their minds the fact that 
the special economic interests of individual groups within our society 
must in the last analysis give way to the common good of all. Motivated 
by this principle they joined with your Board in highly commendable 
cooperation throughout the mediation meetings. 

As a result, when the chairman, under instructions from the Board, 
called all of the parties into a joint mediation session late Monday after- 
noon, December 1, and summarized at length the various compromise 
proposals which in the judgment of the Board should constitute the 
framework of a mediation agreement settling the controversy, the parties, 
with the exception of the employer representatives of the Railway Ex- 
press Agency, acquiesced in the Board’s suggestions. 


* Released at the White House, Washington, D. C., December 5, 1941. 
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It should be stressed that the mediation proposals which the Board 
finally presented to the parties grew out of the many separate confer- 
ences which the Board had held with committees representing carrier 
and employee groups participating in the mediation proceedings. The 
Board did not make its specific suggestions for a mediation settlement of 
the controversy until it was thoroughly satisfied that there had been a 
complete meeting of minds as to the major provisions which should be 

41. contained in a mediation agreement. 

The last section of this supplementary report, Mr. President, sets 

forth the major provisions of the mediation settlement acquiesced in 


Je by the parties on December 1. 

; Pp Although the Board has succeeded in getting the parties to ac- 
Pres quiesce in the major provisions of a mediation settlement, thereby avert- 
re ing a railway strike, there still remains much work to be done in draft- 
ring ing specific labor agreements based upon the general principles of the 


hep mediation settlement. This is understandable when it is remembered 
that the parties, as well as the Board, worked under great strain and 
stress during the mediation sessions. We all were striving for agreement 
ees. upon general and major principles and we put aside for the time being 
slight differences over details. 

However, these differences must be settled before the parties can 
1 of sign the labor contracts. Such formal signing is always the last step 
in concluding a labor dispute. Hence, your Board, upon the request of 


ed the parties and in accordance with your instructions, is holding itself 
onl available to the parties for further conferences on questions and dif- 


ot ferences of opinion as to the meaning of the provisions of the master 
sth mediation settlement. 


a We are confident that within a few days every necessary paper 
le it for a complete settlement of the varied issues in this complex case will 
ottle be signed by the parties with one possible exception. This exception 
vike, arises from the refusal of the officials of the Railway Express Agency 
the to accept the suggestion of the Board that they should join with the 
cog- other carriers in the wage settlement. 
ens _ It is not unlikely that if the Railway Express Agency persists in 
that its refusal to join in the mediation settlement, there will be some strikes 
siety called upon its properties. However, these strikes, if they come to pass, 
atel will not involve the other carriers or the employees of the railroads gen- 
able erally. The representatives of the other carriers and those of their em- 
ployees agreed with your Board on Monday, December 1, that as between 
ard, them the mediation settlement should not be affected by the possible re- 
fter. fusal of the Express Agency to concur in it. As we reported to you in 
ite our letter of December 2, 1941, we believe that the mediation settlement 
“the 18 a reasonable one, even when applied to the Railway Express Agency, 
ies, since from a practical standpoint the Express Agency is a financial sub- 
Ex. = of the railroads which have acquiesced in the mediation settle- 
_ _ When endeavoring to reach a compromise settlement in mediation 
it is necessary to look behind and beyond legal corporate forms and to 





be guided by considerations of substance. Hence, once we became satis- 
fied that the real owners of the Railway Express Agency are the railroads 
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themselves, we saw no sufficient reason for refraining from suggesting to 
the officials of the Express Agency that the greater interests at stake 
should move the agency to follow the example of its controlling carriers. 
Should the situation become one, Mr. President, which requires 
your further attention, we recommend that you urge the Railway Ex. 
press Agency to join in the mediation settlement. 
Mr. President, it has been an honor to serve you, and we await 
your further pleasure. 
Respectfully submitted. 
Wayne L. Morse, Chairman. 
THomas REED PowELL. 
James C. BonsBRIGHT. 
JosePH H. Wiis. 
Huston THOMPSON. 


SUPPLEMENTARY REPORT TO THE PRESIDENT BY THE EMERGENCY Boarp 
APPOINTED SEPTEMBER 10, 1941, UNpER Section 10 or 
THE Ramway Lasor Act 


ConcLusions OF Boarp BasED ON REARGUMENT HEARING— 
MEDIATION SETTLEMENT 


Il. IntRopucTION 


The record of this railway labor controversy shows that, after the 
Emergency Board filed with the President its report of November 5, 
1941, the representatives of railway employees rejected some of the 
major recommendations set forth therein. The employees in both major 
groups strenuously objected to the recommendation of the Emergency 
Board that: 


In view of the uncertainties confronting the economy of this 
country for the duration of the existing emergency, all increases in 
wages constitute a temporary addition to pay and not a change in 
basic wage rates, except for minimum rates hereinafter suggested 
for the railroads. 

These temporary additions shall be effective as of September 1, 
1941 and shall terminate automatically on December 31, 1942, unless 
the parties extend the arrangement by agreement. 


The representatives of the Five Brotherhoods rejected the report 
on the further ground that an increase of 744 percent in wages, as 
recommended by the Board in its report of November 5, 1941, is entirely 
too low. They also registered other objections to the report of the Board, 
but these two recommendations seemed to be the controlling factors 
which caused them to issue a notice that they intended to go out on strike 
on December 7, 1941. 
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The representatives of the 14 cooperating railroad labor organiza- 
tions also held a meeting shortly after the release of the Board’s re- 
port of November 5, 1941, and by formal action rejected it. They took 
the position that the restriction of the recommended increases to a tem- 
porary period could not be accepted by them but that wage increases 
should be in basic wage rates. They also announced that they could not 
accept the report because the wage increase of 9 cents per hour recom- 
mended by the Board was entirely insufficient. There were additional 
objections to the Board’s recommendations concerning vacations, Short 
Lines, and the Railway Express Agency. 

In fairness to railway employees it should be said that under the 
terms and provisions of the Railway Labor Act they have the legal 
right to refuse to accept a report of an emergency board, and there- 
after to resort to strike action in an attempt to secure for themselves 
economic benefits to which they think they are entitled. However, 
in equal fairness to the carriers, it should be said that it has been 
generally assumed, inasmuch as the Railway Labor Act was principally 
sponsored through Congress by railway labor, that the employees would 
follow and abide by the results obtained from the use of the peaceful 
procedures provided for in the act. Thus, great surprise, disappoint- 
ment, and concern were expressed throughout the country when it was 
learned that the Emergency Board’s report of November 5, 1941, would 
not be accepted by railway labor as a basis of averting the threatened 
national railroad strike. 

Following the presentation of its report to the President on No- 
vember 5, 1941, the Emergency Board announced that it had adjourned 
subject to further call by the President. The controversy then rested 
in the President’s hands. The President held a series of conferences 
with Government officials and representatives of the carriers and rail- 
way employees. As a result of these conferences the President decided 
to reconvene the Emergency Board for the purpose of giving the parties 
to the dispute an opportunity to reargue the case by stating their ex- 
ceptions and objections to the Board’s recommendations and by pre- 
senting any new evidence which they might wish to offer to the Board 
for its reconsideration. 

The Board reconvened in Washington, D. C., on Thursday, No- 
vember 27, and, in conference with the President, suggested that there 
were two entirely different ways in which the Board might be of possible 
further service in attempting to settle the controversy. The Board ex- 
plained that it might hear rearguments on the case and submit a sup- 
plementary report based exclusively upon the complete record made by 
the parties in the case. Second, the Board could, if the parties decided 
to have it act in such an emergency capacity, offer its services as a med- 
lating body, in which capacity the Board would use its good offices in 
an endeavor to help the parties reach a mutual satisfactory compromise 
of their differences. The President approved the procedure, as outlined 
by the Board, and authorized it to offer to the parties the opportunity 


to enter also into mediation negotiations in addition to rearguing the 
case on the merits. 
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At 10 a. m. on Friday, November 28, the representatives of the dis- 
putants met with the Board in executive session. At this meeting the 
Board pointed out to the parties the two distinctly different approaches 
which the parties might make in seeking a settlement of their disputes. 
It was agreed at this executive session that the parties would proceed 
with a 2-day reargument hearing on the record and at its close decide 
whether or not they desired to accept the Board’s offer to help them med- 
iate their differences. 

At 10:30 a. m., Friday, November 28, the reargument hearings com- 
menced on the record, and the rehearing ended at 4 p. m. Saturday, 
November 29. At the close of the reargument hearings the chairman 
stated : 


The Chair is about to close this hearing, and in doing so he 
wishes the record to show the following remarks: 

Under instructions from the President, this Board is duty- 
bound to make a supplementary report to the President on Monday, 
December 1. That report may be on the arguments or rearguments 
which the parties have presented to the Board yesterday and today. 
That report may, however, under instructions from the President 
and with his authorization, be a report made upon mediation. 

Therefore, this Board here and now offers its mediation services 
to these parties and notifies them that it will be available between 
now and Monday, when it makes it report to the President, to serve 
the parties in any way it can in mediation, to the end of attempting 
to reach a settlement of this dispute. 

a7 * a * 7 £ € 7 € 


This Board continues to sit as servants of the President and it 
is willing to do what it can in the interests of the President and in 
the interests of the country to help you gentlemen reach a settle- 
ment of this dispute without a paralyzing and, in the chairman’s 
opinion, an unjustifiable railroad strike. 

We are at your pleasure. 

I hereby formally close the hearing on reargument of this Board 
held Friday and Saturday, November 28 and 29, by direction of the 
President of the United States. 

We will now go into executive session to discuss the procedure 
which you gentlemen wish to follow, should you decide that you wish 


to make use of the services and the offer of this Board as servants 
in mediation. 


At the executive session following the reargument hearings the rep- 
resentatives of all the parties to the dispute accepted the Board’s offer 
to assist them in reaching through mediation a settlement of their dif- 
ferences. Mediation conferences were held, starting at 7:30 p. m. Sat- 
urday, November 29, and continued until 6:30 p. m. Monday, December 
1, 1941, at which time the Board called the President and informed him 
that a national railway strike had been averted through a successful re- 
sort to the processes of mediation. 
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III. THe Duat Rove or THE EmerGcency Boarp as A Fact- 
FINDING TRIBUNAL AND AS A BOARD OF MEDIATION 


The material differences between the terms of settlement proposed 
jn our original report and the terms finally agreed upon in later media- 
tion conducted by us creates a situation so unusual as to*equire a clear 
explanation. The absence of such an explanation would be likely to 
create the false impression that the results of the mediation agreement 
reflect our own considered judgment of the equities and that, to this 
extent, we have, in effect, reversed our original recommendations. 

In submitting our original report, we were acting in the role of a 
quasi-judicial body and not in the role of mediators. This former role 
called upon us to weigh the pleadings, the evidence, and the arguments 
presented by the parties, and on the basis of the record to make recom- 
mendations that, in our judgment, not only would be fair as between 
the parties but would also serve the broader public interest. 

In the light of these functions of a quasi-judicial body, we did not 
and do not believe that we should modify our recommendations, in 
any material respect, under pressure by either party that a modification 
must be made in order to buy a peaceful settlement. An emergency 
board, when assuming a quasi-judicial role rather than a role as med- 
iator, should not permit such considerations of expediency to dictate a 
recommendation which it would not feel warranted in making purely on 
the merits of the case. If the Board were to do otherwise—if, in its 
very capacity as a fact-finding body it were to mix its judgment of the 
equities with the claims and assertions of the parties as to the terms need- 
ed to secure their acquiescence—the value of its findings and recommen- 
dations would be almost completely destroyed. 

Public officers, however, when called upon by parties to help them 
settle a controversy by the process of mediation, cannot ignore the 
acceptability of any proposed settlement to the particular party which 
has the greatest economic power to enforce its demands in a labor dis- 
pute. In mediation the object is to aid the parties in settling a dispute 
on the basis of compromise and the equities of the settlement, from the 
standpoint of the independent judgment of a quasi-judicial body cease 
to become the sole criterion. 

In speaking of the role of mediator as one of giving assistance to 
the parties in reaching an agreement, it is not intended to imply that 
this role is a purely passive one. While, as members of the Board, we 
did much of our work by acting as mere messengers between the parties, 
we also made suggestions to them. Both parties wished to know our 
own judgment as to the degree of determination with which each ad- 
vanced their opposing positions. Both parties listened to our sugges- 
tions that some concession on one side should be met by appropriate 
concession on the other. Both parties appreciated that there might come 
4 point where our suggestions might have behind them such weight in 
the public mind that to disregard them further might subject the parties 
to a public condemnation that could not be compensated for in terms of 

But the fact remains that the agreement finally reached, even 
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though as a formal matter it was done on the Board’s last-minute sug- 
gestions, was an agreement reflecting a resultant of forces playing on 
the two parties and not a settlement reflecting what the Board did or 
would recommend in a judicial capacity. 

So different is the role of mediator from that of a fact-finding and 
quasi-judicial tribunal that the former role might best have been taken 
by new actors had there been time in which to prepare a new script for 
the new play. Unhappily, this was not the case. The parties knew that, 
if mediation were to succeed in averting a strike, it would have to be 
gin immediately and conclude in a very few days. No strangers to the 
facts of the controversy could have been of great assistance in such a 
erisis. For this reason, the members of the Emergency Board consented 
to act as mediators notwithstanding their awareness that persons un- 
familiar with the procedural situation might charge them with being 
willing to put themselves in a position calling for a compromise of 
principle. The members felt that such personal considerations should 
not move them to refuse to offer their services as an aid to the parties 
in coming to an agreement. 


IV. THe REHEARING 


In the rehearing of this case counsel for the employees failed to 
present any new evidence. They urged, however, larger wage increases 
than those recommended by the Board and the incorporation of these 
increases in basic wage rates. In support of their appeal, the employees’ 
representatives repeated the arguments presented at the original hearings 
and claimed that the recommendations by the Board were inconsistent 
with its findings. They also stressed the dissatisfaction of the employees 
with the recommendations, they threatened to enforce their demands by 
striking (transcript of proceedings, vol. 33, pp. 6835-6; vol. 34, p. 7004), 
and they reiterated that the Board’s report had failed to win the ap- 
proval of the President (transcript of proceedings, vol. 34, pp. 7003, 
7008, 7034). 

The threat of a strike did not influence the Board’s judgment on 
matters of equity. The other contentions have been weighed by the 
Board, but have not been found sufficient to alter its judgment on the 
main issues in the dispute. The recommendations of the Board involved 
an average increase of approximately 12 percent in the wage rates of 
employees on class I railroads. This addition is more than sufficient to 
make up for the decline in the relative status of railroad labor since 1937, 
when the last general adjustment was made in railroad wages. Average 
hourly earnings of manufacturing labor are now about 17 percent higher 
than in 1937. If the increases recommended by this Board in its report 
of November 5, 1941, were put into effect, average hourly earnings of 
railroad employees would be about 19 percent higher than in 1937. In 
the light of these facts the wage increases recommended by the Board 
are still regarded by us as entirely reasonable in the light of the record. 
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The Board’s recommendation for the nonoperating employees was 
for an increase of 9 cents per hour. This meant an increase of 14 per- 
cent on the average for this group of employees. Since the operating 
employees, as a class, have been favored by wage adjustments in the past, 
and now enjoy much higher wages than do the nonoperating men, the 
Board recommended smaller increases on a percentage basis for the for- 
mer group. Such increases for the operating men were, however, larger 
in absolute amount than those for the nonoperating men, with the excep- 
tion of men in a few classifications. On these exceptional classifications 
we comment later. For men in highly paid classifications an increase of 
7% percent is a substantial addition to pay, even in these days of rap- 
idly rising wages. 

The Board rejects the contention of counsel for the operating em- 
ployees that the 744-percent increase in their pay is unjust in view of 
the increase in the cost of living. During normal times there is every 
justification for labor to seek not only to maintain but to improve its 
standard of living. But if the defense program undertaken in this 
period of national emergency is to meet with success, workers and em- 
ployers alike must be prepared to make sacrifices. Unless this hard fact 
is clearly recognized, our country faces disaster. 

The Board shares the apprehension of the employees that the cost 
of living may rise swiftly during the coming year. Yet the Board be- 
lieves that it is not sound policy to grant wage increases in anticipation 
of a continued rise in prices. Such a policy can only aggravate the very 
difficulty that it aims to overcome. The difficulty can best be dealt 
with by the adoption of a comprehensive plan in regard to wages, pro- 
fits, and the prices of both agricultural and industrial commodities. 

The Board has considered the employees’ contention that if labor 
is to obtain wage increases, it must do so in periods of prosperity. This 
contention, however, does not justify the request that the adjustments 
recommended by the Board in its report of November 5, 1941, be in- 
corporated into basic wages—that is, that they be made of indefinite 
duration. In 1932-34 wage contracts of limited duration were entered 
into between the carriers and the employees. If this principle was 
sound then, it is no less sound today. We are living in a time of great 
political and economic uncertainty. The Board felt that it is problem- 
atical whether the wage increases could be maintained once the de- 
fense boom is over and the struggle of the railroads against the on- 
slaughts of competitors is resumed. For these reasons it seemed unwise 
to freeze the recommended increases into basic wages. The Board re- 
affirms this position. 

The Board also reaffirms its findings and recommendations in the 
vacations case, the Railway Express Agency case, and the Short Lines 
case. As to the Short Lines case, the Board appreciates the fact that 
because of an inadequate record presented by both sides to the dispute 
there is some confusion on the record as to the applications of the 
Board’s general recommendations with respect to said Short Lines. 
However, the parties agreed to resolve these difficulties in mediation 
conferences with the Board. 





I. C. C. PRACTITIONERS’ JOURNAL 





While the reargument developed nothing to alter the Board’s find- 
ings or recommendations on the above issues, the employees made a 
few contentions which would have led the Board to alter its report on 
two points of minor significance. 

(1) Under the Board’s recommendations the addition to pay was 
less for the lower paid operating employees than for the highest paid 
nonoperating employees. The inequality in the recommendations grew 
out of the failure of the operating employees to argue for a minimum 
wage increase, as their counsel has graciously acknowledged on the 
record. 

(2) It was no part of the Board’s intention to forestall demands 
on the part of the employees for wage increases during 1942 in the 
event of a substantial change in their economic position, such as would 
ensue if the cost of living should rise rapidly. Not until the rehearing 
were we told that the effect of a termination date to our proposed in- 
crease would be to prevent a change prior to such date. We still do 
not see why contracts may not provide that while an increase shall not 
by agreement continue beyond December 31, 1942, it may be given re- 
consideration prior to that date. Our recommendation for a temporary 
increase was with the object of facilitating reconsideration and not of 
impeding or postponing it. It should not have been construed as a pro- 
hibition against change upward prior to the terminating date. 


V. THe Mepiation SETTLEMENT 


At the last meeting of the mediation conference on Monday, De- 
cember 1, 1941, the chairman, in accordance with instructions from the 
Board, suggested that certain specific mediation proposals for settlement 
of the dispute might be acquiesced in by the parties. He pointed out to 
the representatives of the carriers and of the employees at the joint meet- 
ing that the proposals which the Board was about to suggest seemed to 
be reasonable compromises and were largely based upon the suggestions 
which the parties themselves had made to each other during various 
stages of the mediation conference. The chairman stated on the record: 


When you decided to accept the offer of the Board to mediate 
your differences, the chairman, under instructions of the Board, 
endeavored, and I think did make clear to the parties, that the 
Board wasn’t going to make any recommendations early in those 
proceedings, but was very hopeful that the parties themselves would 
be able to negotiate a compromise settlement. 

* * * T want to say here and now that we are entirely honest 
and very sincere when we tell the parties to this case that we ap- 
preciate the efforts that you have made to compromise your dif- 
ferences and to reach an amicable settlement. Although our own 
value judgments, based upon the merits of the case, as we see them 
from the official record of the Chicago hearing, differ materially as 
you well know from some of the premises involved in the proposals 
of various parties to this case, nevertheless, we recognize that you 
certainly have the right, and we felt, in view of the position in which 
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our report found itself upon our return to Washington, an obliga- 
tion in the interests of the parties themselves, of the Railway Labor 
Act, and of the President, as well as in the interests of the country, 
to compromise your differences into a mediation settlement with- 
out a strike. That has been our position throughout the rendering 
of our services to you the last couple of days and nights in media- 
tion. You have been able to get together on some points and you 
have not been able to get together on other points. * * * 

I think I shall tell you, although we shall not at this time dis- 
cuss the details of part one of the report, that as far as the re- 
argument phase of the case is concerned, the Board has not changed 
in any major part, or any major way, the conclusions which it 
reached in the Chicago case. There are certain minor modifications 
of that report that the Board will state to the President, but that 
is now pretty much a matter of a historical report, and one that 
should be made to the President in order to keep the record clear. 

The second part of the report is what is of vital importance to 
you parties now; namely, that part which sets forth the principles 
which this Board feels should be incorporated in a mediation agree- 
ment, and those principles will be released by the White House after 
the President has had time to study the principles in detail, although 
he has been informed this afternoon as to their chief characteristics, 
and I am at liberty to say that there is every reason for believing 
that the President will tell the parties after further study of those 
suggestions, that he believes that those principles and those sug- 
gestions are the ones which should constitute a mediation settlement 
of this case. 

With that by way of preface, I turn immediately to those sug- 
gestions which the Board believes have really been dictated by your 
own negotiations. Not that you have agreed to them all in whole 
or, in some cases, even in part, but that as we look upon your ne- 
gotiations and as we weigh what was said to us in these negotia- 
tions and evaluate what you said to each other, as we balance 
your mediation interests, as we look upon the compromises, the 
proposals, and the counter-proposals which you passed back and 
forth, we think that as a mediation agreement, which as I have 
already said is necessarily one which is based upon the principle of 
give and take and compromise, that these suggestions, or these prin- 


ciples, are the ones which should constitute your mediation agree- 
ment * © ©, 


The chairman, on behalf of the Board, then suggested that the fol- 

oe provisions be accepted as the basis ‘of a mediation settlement of 
@ case : 

(1) All wage increases set forth in the mediation agreement shall 
be increases in basic rates of pay and not temporary wage increases. 

(2) That the carriers agree in the mediation negotiations to in- 
creases in basic rates of pay on condition that the railway labor organ- 
izations would in turn agree to a moratorium for the period of the 
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national emergency on proposals for changes in rules. This morator- 
ium should create dual obligations in that both labor and management 
agree that they will not press for rules changes during the emergency 
period. The exact details and conditions of the agreement for a 
moratorium shall be worked out by the parties in accordance with the 
terms as expressed to the Emergency Board during the mediation ne. 
gotiations. 

(3) That the retroactive dates for wage increases shall be as fol- 
lows : 


(a) The employees shall receive retroactive pay for the period 
from September 1 to December 1, 1941, said retroactive pay based 
upon the wage recommendations as set forth in the Emergency 
Board’s report of November 5, 1941. 

(b) The pay increases provided for in the mediation agree- 
ment shall be effective December 1, 1941. 


(4) That the wage increases provided for in the mediation agree- 
ment shall be as follows: 


(a) The five operating organizations shall receive a wage in- 
crease of 91% cents per hour in basic hourly wage rates. Trans- 
lated in terms of an increase per day this amounts to an addition 
of 76 cents per day. 

(b) The employees of the fourteen cooperating organizations 
shall receive an increase in basic hourly wage rates of 10 cents per 
hour, or a basic daily wage increase of 80 cents. 

(ce) The 10 cents per hour increase for the employees of the 
fourteen cooperating organizations shall apply also to the em- 
ployees of the Railway Express Agency. 


(5) That the recommendation in the report of November 5, 1941, 
that there shall be a vacation of 6 consecutive workdays with pay for 
all employees in the fourteen cooperating organizations who work sub- 
stantially throughout the year, or who are attached to the industry as a 
result of reasonably continuous employment, shall be approved, with the 
additional provision that employees in the clerk and telegrapher clas- 
fications who have given 2 years of service shall receive a 9-day vacation 
with pay, and those who have a record of 3 years of service or more 
shall receive an annual vacation of 12 days with pay. The parties shall 
agree that the details covering the rules, conditions, and arrangements 
which shall govern the granting of vacations shall be worked out by the 
parties in negotiations immediately following the acceptance of the med- 
iation settlement. 

The parties shall agree with the Emergency Board that if they are 
unable to reach an agreement within a reasonable time upon all the de- 
tails of the vacation proposal, they will submit all disagreements to & 
member of the Board selected by them, or to some other third party 
agreed to by them, for final settlement. They shall agree that the de- 
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cision of any such referee shall be binding upon them as to vacation ar- 
rangements and as to the formula which shall determine what particular 
employees shall receive vacations. 

(6) That the wage increases provided for in the mediation settle- 
ment shall apply to all of the class II and class III railroads represented 
in the Chicago hearings by the carrier conference committees. However, 
the wage increases shall not be made applicable to the so-called Short 
Lines which were not represented by the carrier conference committees, 
and which did not join with the carriers in a national handling of their 
disputes. For the most part these Short Lines were those represented 
by Mr. C. A. Miller and Mr. J. M. Hood. 

As to these latter Short Lines, the recommendations covering them 
as set forth in the Emergency Board’s report of November 5, 1941, shall 
continue to govern the final settlement of their disputes. Briefly. this 
means that a basic minimum wage of 40 cents per hour shall be fixed for 
their employees, and such other wage increases as can be agreed upon 
through direct negotiations between management and the employees or 
which are arrived at through the future operations of the procedures of 
the Railway Labor Act shall govern. 

In explaining the Board’s proposal as to the Short Lines it was 
stated in effect that the Board is satisfied that the employees of the Short 
Lines should receive some increase in wages at this time. But in view 
of the fact that there are so many differences between the Short Lines 
and the class I railroads, and because in the opinion of the Board it 
has never had presented to it sufficient evidence or information to jus- 
tify its making a specific recommendation on the amount of the wage 
increase which should be granted to the employees in the Short Lines, 
it has taken the position that the matter should be referred to the parties 
for further negotiations. 

The Board is satisfied that the parties themselves should have little 
difficulty in reaching a negotiated wage settlement for the Short Lines, 
but if they should become deadlocked over it, the procedures of the 
Railway Labor Act are available to them. 

The representatives of all the parties, save and except the spokes- 
men for the Railway Express Agency, stated for the record that they 
would acquiesce in the proposals for a mediation settlement of the dis- 
pute as announced by the Board, or recommend to their principals and 
constituents an acceptance of the proposals. The representatives of 
some of the labor organizations did not have authority to then and there 
accept the proposals, but they did without exception state to the Board 
that they would recommend that the proposals be approved by those 
who did have authority to accept them on behalf of the employees. 

At the same meeting the Board agreed to make itself available 
for a few days to answer any questions or help solve any disagreements 
that might arise when the parties sat down together for the purpose of 
writing the mediation proposals into formal labor contracts. 

_ Thus, Mr. President, in accordance with the foregoing proposals 
arrived at through the orderly procedure of mediation, the threatened 
national railway strike was averted on Monday, December 1, 1941. 
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The Board wishes to commend the representatives of the parties 
for the patience, many courtesies, and untiring assistance which they 
extended to the Board throughout the mediation proceedings. The 
railroad employees and railroad management have demonstrated again 
their faith in democratic processes. 

Respectfully submitted. 


Wayne L. Morse, Chairman. 
Tuomas REED POWELL. 
JamMEs C. BoNnBRIGHT. 
JosePpH H. Writs. 
Huston THOMPSON. 


December 2, 1941. 


The President, 
The White House. 


Mr. President: Your Emergency Board is honored and pleased to 
report to you that its proposals for a mediation settlement of the threat- 
ened railway strike have been accepted or acquiesced in by the repre- 


sentatives and spokesmen for the contending parties. 

It will be necessary for the representatives of some of the labor or- 
ganizations to submit the proposed settlement to meetings of their 
general chairman for final approval. These meetings will be held in Chi- 
eago on December 4. However, your Emergency Board has been as- 
sured that the representatives of these organizations who participated in 
the mediation negotiations will recommend the approval of the pro- 
posals contained in the mediation agreement. We are confident that the 
specific proposals for settlement of the railway dispute which we sub- 
mitted to the parties will be formally approved without change by all 
of the parties. The railroad officials have already accepted the mediation 
proposals. ; 

The provisions of the mediation settlement are as follows: 

(1) All wage increases set forth in the mediation agreement shall be 
increases in basic rates of pay and not temporary wage increases. You 
will note that the Board’s recommendation on this point in its report of 
November 5, 1941, was that wage increases should be for a temporary 
period running to December 31, 1942, at which date the wage structure 
of the industry should be reviewed in light of the then existing economic 
conditions of the industry and of the country. , 

The carriers agreed in the mediation negotiations to increases m 
basic rates of pay on condition that the railway labor organizations 
would in turn agree to a moratorium for the period of the national 
emergency on proposals for changes in rules. This moratorium creates 
dual obligations in that both labor and management agree that they 
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will not press for rules changes during the emergency period. The 
exact details and conditions of the agreement for a moratorium are to 
be worked out by the parties in accordance with the terms as expressed 
to the Emergency Board during the mediation negotiations. 

(2) The retroactive dates for wage increases shall be as follows: 


(a) The employees shall receive retroactive pay for the period 
from September 1 to December 1, 1941, said retroactive pay based 
upon the wage recommendations as set forth in the Emergency 
Board’s report of November 5, 1941. 

(b) The pay increases provided for in the mediation agreement 
shall be effective December 1, 1941. 


(3) The wage increases provided for in the mediation agreement 


(a) The five operating organizations shall receive a wage in- 
erease of 914 cents per hour in basic hourly wage rates. Trans- 
lated in terms of an increase per day this amounts to an addition 
of 76 cents per day. 

(b) The employees of the 14 cooperating organizations shall 
receive an increase in basic hourly wage rates of 10 cents per hour, 
or a basic daily wage increase of 80 cents. 

(ce) The 10 cents per hour increase for the employees of the 
14 cooperating organizations shall apply also to the employees of 
the Railway Express Agency. 

Your attention is called to the fact that the spokesmen for the 
Railway Express Agency who participated in the mediation nego- 
tiations have informed the Board that the Railway Express Agency 
will not agree to a mediation settlement calling for a wage increase 
of 10 cents per hour for its employees. However, inasmuch as all 
of the other employer groups have agreed to such a wage increase, 
and in light of the fact that the representatives of the employees 
have assured the Board that they will recommend to their men an 
acceptance of the proposéd mediation settlement and the calling off 
of the strike, it is the view of the Board that the management of 
the Railway Express Agency should be requested to join in the 
mediation settlement. 

It should be distinctly understood by you that the Board makes 
the above suggestion simply because it believes that a balancing of 
all interests warrants it. It should be remembered by all concerned 
that mediation negotiations are characterized primarily by prin- 
ciples of compromise. 

The employee groups, as well as the carriers, made many con- 
cessions and offered many compromises which constituted reces- 
sions from original positions. It would seem best under all the cir 
cumstances for the Railway Express Agency to become a party to 
the mediation settlement. However, it appears that the Railway 
Express Agency believes that it can make a more satisfactory set- 
tlement by negotiations, even though such a policy may involve the 
risk of a strike of its employees. 
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We call your attention to the fact that the Railway Express 
Agency constitutes but a very small portion of the employer inter- 
ests involved in this dispute. Furthermore, it is to be noted that 
the other carrier groups did not insist that the completion of a 
mediation settlement be held up until the Railway Express Agency 
could negotiate what it considered to be a better settlement or could 
see its way clear to join in the mediation settlement which the other 
carriers were willing to accept. 

It also should be stated that the Railway Express Agency is a 
financial subsidiary in all practical effects to the carrier organiza- 
tions, and hence the Board felt that there should not be any further 
delay in settling the major disputes until such time as the Railway 
Express Agency might see fit to join in the settlement or negotiate 
another one. This view was shared by the other carriers. 

However, as we shall state in our official report which will be 
submitted to you tomorrow, there is a marked difference between 
what your Emergency Board has approved as a mediation settle 
ment and what it would recommend on the basis of the formal 
record submitted to it by the parties at the long hearings in Chicago 
from September 16 to October 22, 1941, and at the 2-day reargu- 
ment in Washington, November 28 and 29, 1941. 

As the Board stated to the parties yesterday, it is still of the 
opinion that all of the major recommendations set forth in its 
report of November 5, 1941, are amply supported by the official 


record, and flow from an application to that record of the ‘‘prepon- 
derance of the evidence’’ test. Therefore, if the Railway Express 
Agency issue were to be determined on the basis of the formal 
record, the Board would reiterate the recommendation which it 
made in its report of November 5, 1941. 


(4) The recommendation in the report of November 5, 1941, that 
there shall be a vacation of 6 consecutive work days with pay for all 
employees in the 14 cooperating organizations who work substantially 
throughout the year, or who are attached to the industry as a result 
of a reasonably continuous employment, shall be approved, with the 
additional provision that employees in the clerk and telegrapher classi- 
fications who have given 2 years of service shall receive a 9-day vacation 
with pay, and those who have a record of 3 years of service or more 
shall receive an annual vacation of 12 days with pay. It has been 
agreed by the parties that the details covering the rules, conditions, and 
arrangements which shall govern the granting of vacations shall be 
worked out by the parties in negotiations immediately following the ac- 
ceptance of the mediation settlement. 

The parties have agreed with the Emergency Board that if they 
are unable to reach an agreement within a reasonable time upon all the 
details of the vacation proposal, they will submit all disagreements to 4 
member of the Board selected by them, or to some other third party 
agreed to by them, for final settlement. They have agreed that the de- 
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cision of any such referee shall be binding upon them as to vacation ar- 
rangements and as to the formula which shall determine what particular 
employees shall receive vacations. 

(5) The wage increases provided for in the mediation settlement 
shall apply to all of the class II and class III railroads represented in 
the Chicago hearings by the carrier conference committees. However, 
the wage increases shall not be made applicable to the so-called Short 
Lines which were not represented by the carriers’ conference commit- 
tees, and which did not join with the carriers in a national handling of 
their disputes. For the most part these Short Lines were those repre- 
sented by Mr. C. A. Miller and Mr. J. M. Hood. 

As to these latter Short Lines, the recommendations covering them 
as set forth in the Emergency Board’s report of November 5, 1941, shall 
continue to govern the final settlement of their disputes. Briefly, this 
means that a basic minimum wage of 40 cents per hour shall be fixed 
for their employees and such other wage increases as can be agreed 
upon through direct negotiations between management and the employ- 
ees or which are arrived at through the future operations of the pro- 
cedures of the Railway Labor Act shall govern. 

The Board is satisfied that the employees of the Short Lines should 
receive some increase in wages at this time. But in view of the fact 
that there are so many differences between the Short Lines and the 
class I railroads, and because in the opinion of the Board it has never 
had presented to it sufficient evidence or information to justify its 
making a specific recommendation on the amount of the wage increase 
which should be granted to the employees in the Short Lines, it has 
taken the position that the matter should be referred to the parties for 
further negotiations. 

The Board is satisfied that the parties themselves should have little 
difficulty in reaching a negotiated wage settlement for the Short Lines, 
but if they should become deadlocked over it, the procedures of the 
Railway Labor Act are available to them. 

The foregoing, Mr. President, is a brief résumé of the provisions of 
the mediation settlement which was submitted to the parties by the 
Board late yesterday afternoon. It is submitted to you at this time 
because the Board appreciates the fact that it is important that an early 
release announcing the provisions of the settlement should be made to 
the American people. 

This letter will be followed by a much more detailed report which 
the Board hopes to have ready for submission to you some time Wed- 
nesday, December 3. The final Report of the Board will set forth the 
conclusions which it reached on the record of the reargument hear- 
ings, and the conclusions which it reached in the mediation proceedings. 
_ The parties are continuing to work with the Board in the prepara- 
tion of a formal mediation agreement based upon the provisions of 
settlement which the Board submitted to them yesterday. The formal 
agreement will undoubtedly be signed by the parties later on this week. 

You will find attached a copy of the transcript of record which was 
made at the final mediation session. It contains the proposals of the 

rd and the commitments of the parties. 
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It should be said that neither side obtained all that it wanted out 
of the mediation proceedings, but it was gratifying to see that all of 
them recognized that when they went into mediation it was essential 
that they demonstrate a willingness to compromise their differences and 
adopt a give-and-take policy. 

Their attitudes and sincere efforts to reach a settlement which char. 
acterized all of their relations with the Board during mediation are g 
credit to themselves and their principals, and their final willingness 
to join in the settlement represents a distinct service to their country 
in this time of great emergency. 

Mr. President, your Board awaits your further pleasure. 


Yours respectfully, 


Wayne L. Morse, Chairman, 
THomAs REED PowELL. 
JAMEs C. BoNBRIGHT. 
JosePH H. Wiis. 
Huston THOMPSON, 
President’s Emergency Board. 





‘‘Hughes’ vigorous championship of federal power under the com- 
merce clause is reminiscent of Marshall. In the Minnesota Rate Cases 
during his first period of service on the Court he laid down classic dic- 
tum as to the sweeping character of the federal power. (230 U. S. 352, 
398-399.) In the Shreveport Case he established the formula which 
enabled federal power to strike down intrastate rates which are found 
to discriminate against interstate commerce. (Houston & Tex. Ry v. 
United States, 234 U. S. 343.) He expounded the plenary nature of 
the power of the United States over navigation, (Philadelphia Co. v. 
Stimson, 223 U. S. 605, 634-638.) and sustained the Railway Labor Act 
of 1926. (Texas & N. O. R. Co. v. Ry. Clerks, 281 U. 8. 548.) His 
ringing dissent from the decision holding the Railroad Retirement Act 
unconstitutional (Railroad Retirement Board v. Alton R. Co., 295 U. 8. 
330.) was faithful to the doctrines he had previously announced for 
the Court.’’ 


(Robert H. Jackson, Attorney General of the United States, now As- 
sociate Justice, Supreme Court of the United States, July 1941 issue 
of American Bar Association Journal.) 





Railroad Retirement Act and Related Activities 


Railroad Retirement Board Military Service Regulations Amended 


The Railroad Retirement Board has amended its regulations with 
respect to military service so as to re-define war periods. 

Under the new regulations a war period begins on the date on which 
the Congress of the United States declared war, or on the date as of 
which the Congress declared the state of war to have existed, or on the 
date on which war was declared by one or more foreign states against 
the United States, or on the date on which any part of the United States 
or any territory under its jurisdiction was invaded or attacked by any 
armed force of one or more foreign states, or on the date on which the 
United States engaged in armed hostilities for the purpose of preserving 
the Union or of maintaining in any State of the Union a republican form 
of government, whichever date is the earliest. A war period ends on 
the date on which hostilities shall have ceased. 

The war period of the Spanish American War began April 21, 1898 
and ended August 13, 1898. The Philippine Insurrection began on 
February 4, 1899 and ended April 27, 1902. The First World War 
began April 6, 1917 and ended November 11, 1918. 





Warehouse Company Held Subject to Railroad Retirement Act 


A warehouse company, the entire capital stock of which is owned 
by a railroad, has been ruled an employer under the Railroad Retire- 
ment and Unemployment Insurance Acts because it performs services 
in connection with railroad transportation. 

The railroad built the warehouse at one of its junction points, and 

leased the land, building, and warehouse equipment to the warehouse 
company under an automatically renewable lease. Under terms of the 
lease, the warehouse company must pay as rental the net income derived 
from the operation of the warehouse. 
_ _ The fact that most of the goods handled by the railroad are stored 
in the warehouse either before or after their transportation by rail shows 
that the warehouse company performs a service in connection with rail- 
road transportation, the general counsel pointed out. The warehouse 
company is particularly important to the railroad because the only other 
public warehouse in the city is owned by a competing railroad. Should 
the warehouse company’s operations be discontinued, the railroad would 
lose considerable traffic to its competitor. 

In addition to its warehousing operations, the warehouse company 
performs other railroad services by supplying office space to the railroad, 
together with the usual maintenance services. 
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While the warehouse company performs some public storage and 
warehouse services which are not connected with railroad transportation, 
they are performed upon the same premises and by the same persons who 
perform the railroad services, and they are not as substantial as the 
company’s railroad activities. 





Railroad Retirement Board Operations In October 


Benefits under the Railroad Retirement Act in October amounted 
to $10,550,629, bringing total payments from the beginning of operations 
to $471,961,413. During this period the Board certified 150,814 employee 
annuities, 48,543 pensions, 3,096 survivor annuities, 5,963 death benefit 
annuities, and 47,011 lump-sum death benefits. 

Employee annuities in force at the end of October totaled 121,798, 
with a monthly amount payable of $8,011,426. The average monthly 
payment was $65.78. 

The balance in the railroad retirement account at the end of October 
was $113,012,243, consisting of $112,000,000 in Treasury notes and 
$1,012,243 in unobligated cash. Administrative expenses for the four 
months July-October amounted to $1,003,330, leaving a balance of $2,- 
146,669 for the remainder of the fiscal year. Payments through October 
31 and obligations as of that date to employers for collecting records of 
prior service and earnings amounted to $3,397,909, leaving a balance of 
$5,602,090 in the special appropriation of $9,000,000 for this work. 

Claims under the Railroad Unemployment Insurance Act totaled 
36,891 in the four-week period from September 27 to October 31, and 
benefits certified amounted to $693,879, of which $690,305 was for claims 
in the current benefit year. The average certification on claims with 
a maximum of 10 compensable days was $22.96. 

The number of applications for certificate of benefit rights increased 
in October for the first time since the beginning of the benefit year, 
reflecting the first seasonal layoffs of maintenance of way employees in 
the North and Northwest. The weekly average for October was 1,194, 
as compared with 986 in September. 

The employment service was more active in October than in any 
previous month, with weekly placements averaging 720. Notifications 
of 6,747 openings were received and 2,077 previously reported openings 
were canceled. Nearly 7,100 qualified workers were referred to the 
available vacancies and 3, 611 were placed. 





National Railroad Adjustment Board Cases 





On November 22, 1941 the First Division of the National Railroad 
Adjustment Board had 5,717 cases awaiting decision, of which 578 had 
been heard and 67 were deadlocked. 
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Bituminous Coal Act of 1937 and Related Activities 


Interior Department Changes in Personnel 


Petroleum Coordinator Ickes was recently designated by President 

Roosevelt as Coordinator of all Solid Fuel, in addition to his duties with 

oil and gas problems. Since his designation, Mr. Ickes has named former 

ted Director H. A. Gray of the Coal Division as Acting Director of Solid 
Fuels Coordination. At the same time Daniel M. Wheeler was named 














ab Acting Director of the Coal Division. 

efit 

rs Bituminous Coal Stocks 

™ Secretary of the Interior Ickes announced on November 13, that 
bituminous coal stocks as of October 1, totaled 57,092,000 tons, suffi- 

nd : - 

on cient for 47 days at the then-rate of consumption. : 

9. In making this announcement the Secretary said that ‘‘Transporta- 

ae tion has been adequate to meet requirements thus far.’’ The figures 

of issued by the A. A, R. indicate that approximately 98 per cent of the 

of railroads’ serviceable coal-carrying equipment was in use in meeting 
the demand. The railroads furnish 85 percent of the nation’s coal 

led transportation. 

nd 

ms 

ith Disposition of Coal Left Over at Great Lakes Ports 

sed The Bituminous Coal Division of the Department of Interior an- 

ar, nounced on November 22 that it would adopt this year the same general 

in procedure as was employed last year for disposing of coal left over at 

94, Great Lakes Ports at the close of the navigation season. The left-over 
coal may not be sold at less than the minimum fixed price, plus transpor- 

ny tation and handling charges, unless specific authority is first granted for 

oS each sale by the Division. 

1g8 

the 





Investigation of Solid Fuel Shortages 


Chairman Maloney of the Senate Committee which investigated 

Eastern States gasoline shortages has introduced a resolution which 

would permit the Committee to extend its investigation into any short- 

ad ages of solid fuel. Maloney said such an investigation would be in- 
stituted only ‘‘if the need arises.’’ 
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Coal Sales Contracts 


Director Howard A. Gray of the Bituminous Coal Division of the 
Department of Interior, has ruled that coal sales contracts which contain 
options providing for their renewal after a year, which have not been 
specially approved by the Division, violate the marketing rules and regu- 
lations established under the Bituminous Coal Act. The marketing rules 
and regulations prohibit sales contracts which provide for delivery of 
coal over a period longer than one year except by special approval by 
the Division. 





Minimum Prices For Bituminous Coal 


Argument commenced on November 25 before Acting Director 
Wheeler of the Coal Division on the findings of the Examiner in General 
Docket 21, which proceeding will form the basis of establishment of new 
minimum prices on bituminous coal. The argument of counsel who 
participated was on their exceptions to the recently released findings 
of the Examiner in this docket. 





Maximum Price Hearing 


Hearings were resumed by the Coal Division on December 2 in 
the proceeding instituted by petition of the Consumers’ Counsel for the 
establishment of maximum prices. Hearings were to have been re- 
sumed November 4, but have been twice postponed. 





jury Trial in Coal Case 





The Bituminous Coal Division has denied the request of an Oska- 
loosa, Towa, producer for a jury trial instead of a public hearing on @ 
complaint alleging violation of the Coal Act and Regulations. 

__The producer, The Roy C. Ellis Mining Co., applied for a jury 
trial on constitutional grounds, but the Division in the first ruling of its 
kind, held that compliance actions are not criminal proceedings and 
therefore constitutional provisions for jury trials do not apply. The 
order also pointed out that the request for a jury trial was incompatible 
with the procedure authorized by Congress for handling Coal Act eases. 
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Motor Transportation 


By J. Ninian Beat, Editor 
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1. Department of Justice Intervenes in Motor Carrier Cases 


At the hearing held in Raleigh, N. C., November 12-13, 1941, on 
the petition of the Seaboard Air Line Railway for removal or modifica- 
tion of the key point restrictions in Docket MC-86687, Sub. Nos. 1-10, 15, 
18, 19, the Department of Justice, Anti-Trust Division, intervened for 
the first time in a case of that kind. 

The Department’s observation of the procedure in the Seaboard 
case led to the filing of a petition to intervene in the application of the 
Atlantic Coast Line Railroad (Docket No. MC-23942, Sub. No. 2), for 
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extension of operations, which was scheduled for hearing on December 
4th, but which, at the request of the Department of Justice and the 
American Trucking Assns., Inc., was postponed without date. 

The petition for intervention by the Department discloses concern 
with respect to the survival of the independent trucking industry in the 
face of railroad operation of truck lines. The Department made ref. 
erence to the financial strength of the railroads and the use of their 
facilities and soliciting forces. Copy of the petition filed by the De. 
partment of Justice in the Atlantic Coast Line case may be obtained 
from the American Trucking Assns., Inc., 1424 16th St., N. W., Wash- 
ington, D. C. 





2. Examiner Recommends Approval of Eastern Truck Merger 


In a report filed the week of November 24th, Examiner Vernon V. 
Baker recommended approval of the application of Associated Trans- 
port, Inc., to acquire control of eight eastern truck lines and to issue 
securities. (Associated Transport, Ine.—Control and Consolidation— 
Arrow Carrier Corporation, et al., MC-F-1612; Associated Transport, 
Inc.—Issuance of Securities, MC-F-1613). In so recommending. the 
Examiner overruled the contention of the Antitrust Division of the De- 
partment of Justice that the merger would result in a monopoly. 

During his discussion of a contention of the National Industrial 
Traffic League that the consolidation would foster uneconomical long- 
haul motor transportation, Examiner Baker stated: 

‘*As to what is an economical haul for a motor carrier can not be 
measured by distance alone. Many other factors must be taken into con- 
sideration, such as the kind of roads and topography of the country 
to be traversed, the products to be hauled, the urgency of delivery, and 
the availability of other methods. 

‘‘In many cases what was considered an uneconomical haul a few 
years ago is now considered economical, and, no doubt, hauls that are 
considered uneconomical today will not be considered so within a few 
more years. The proposed unification would encourage long-haul traf- 
fic only to the extent that, through the unification, applicant might be 
able to offer a better service, or service at lower rates, than the inde- 
pendent carriers can now offer.’’ 

For names of carriers and total amounts involved see page 1008 of 
the September JouRNAL. 





3. Carrier Denied Permission to Issue Notes For Non-Carrier Purposes 


In Columbia Terminals Company—Issuance of Notes, (MC-F-1672- 
11/22/41) the Commission, by Division 4, denied the applicant the au- 
thority to issue promissory notes totaling $350,000, to finance purchase 
of motor trucks and equipment by its subsidiary truck-leasing companies. 
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Applicant proposed to buy the trucks and equipment and lease them 
to Government contractors engaged in defense construction work on 
a cost plus basis, under an arrangement which provided that ‘‘when 
the total rental paid the lessor for any unit of equipment shall equal 
its value, plus one percent for each month or fraction thereof such 
unit of equipment shall have been in use, no further rental shall be 
paid therefor and title to the equipment shall vest in the United States.”’ 

The Division, after reciting the finding in New York, N. H. & H. R. 
Co. Investigation, 220 I. C. C. 505, said: 

‘Applicant herein is engaged primarily in the business of a com- 
mon carrier by motor vehicle. It does not propose to use available sur- 
plus funds to invest in the instant non-carrier enterprise, but seeks au- 
thority to borrow funds on its notes for such purpose. It does not 
appear that issuance of securities for such a purpose bears any relation 
whatsoever to the performance of its service to the public as a common 
carrier. Section 20a and section 214 are designed to prevent, among 
other things, expenditure of carrier funds for properties which are un- 
necessary to the legitimate operation of carrier business, so far as they 
would be obtained for such expenditure through issuance of securities 
for which this Commission’s authority is now required.’’ 





4. All Freight to Pacific Coast 


In Investigation and Suspension Docket No. 4648, All Freight to 
Pacific Coast (10/13/41), the full Commission, on further hearing, af- 
firmed finding in its prior report, 238 I. C. C. 327, proposing all com- 
modity rates, representing reductions, on freight in general, subject to 
some exceptions, from western points to Pacific coast terminals and in- 
terior points, including Salt Lake City, Utah, holding such proposals 
not unlawful and discontinuing the proceeding. 





5. I. C. C. Condemns Minimum Weights in Excess of 
Vehicle Capacities 


In Docket No. I. & S. M-1216, Rugs and Matting East to Western 
Trunk Line Territory (11/17/41), the Commission, by Division 3, has 
adopted as a policy ‘‘the condemnation as unreasonable of a volume 
minimum weight, unless it is shown clearly that, as a result thereof, 
motor carriers can handle the traffic at the volume minimum weight at 
costs per 100 pounds which are less than the costs incurred at a reason- 
able truckload minimum weight.”’ 
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6. 1. C. C. Fixes Kansas City Commercial Zone i 
es 

In Docket MC-C-258 (10/23/41), Division 5 established the limits ton, Ne 
of the Kansas City Commercial Zone. 

All truck operations within the prescribed area which are not un- 
der common control, management or arrangement for a continuous car- 
riage or shipment to or from a point beyond the zone are exempt from 
all provisions of the law except those relating to safety. 

The zone, as defined, includes Kansas City, Mo., Kansas City, Kans., a 
Independence, Mo., and North Kansas City, Mo. In addition to these Indiar 
four principal incorporated municipalities, the zone embraces a number state | 
of neighboring incorporated and unincorporated municipalities, districts out 
or developments which were found to be commercially, economically previd 
and socially a part of Greater Kansas City. the ca 

The Division turned down the request of some local cartage oper- I 
ators that the zone be broadened to include ‘‘such outlying towns as ¢. C. 
Liberty, Parkville, and Lees Summit, Mo., and Waldron, Bonner Springs, eratio 
and Olathe, Kans. These towns, while no doubt to some extent under but di 
the commercial influence of Kansas City, Mo.-Kans., are clearly too re- I 
mote to be considered a part of the Kansas City Commercial zone,’’ the nae 
Division stated. serve 

‘‘The commercial zone of a municipality and contiguous munici- tweer 
palities can not be found to include all the territory coming within the and 
commercial influence of such municipalities,’ the Division added. actio 
‘‘Rather such commercial zone includes only the municipality itself, bast 
contiguous municipalities, and those areas which are ‘commercially a - 
part’ of such municipalities and are adjacent thereto. = 

“‘Stated another way the commercial zone of a city and its con cert 
tiguous municipalities is limited to that area within which transporta- ow 
tion by motor vehicle is in the nature of an intraterminal movement.” cot 
(Italics supplied). oe 

it we 
7. Personnel of Senate Subcommittee on Motor Vehicle 
Sizes and Weights 

The membership of the Subcommittee of the Senate Committee on 
Interstate Commerce considering S. 2015, a bill providing for federal pro 
regulation of motor vehicle sizes and weights, is as follows: Charles 0. Cou 
Andrews, Florida (Chm.); Edwin C. Johnson, Colorado; Burton K. The 
Wheeler, Montana; Henrik Shipstead, Minnesota; Chan Gurney, South mu 
Dakota; and Wallace H. White, Jr., Maine. 

Public hearings on 8. 2015 began December 8, 1941. his 

the 
8. Conferees on S. 210—Forwarder Bill a 

Senate: Burton K. Wheeler, Montana (Chm.); Harry S. Truman, 

Missouri; Wallace H. White, Jr., Maine; Clyde M. Reed, Kansas, Lis- I 


ter Hill, Alabama. 
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House: Clarence F. Lea, Calif. (Chm.); Robert Crosser, Ohio; 
Charles L. South, Texas; Luther Patrick, Alabama; Charles A. Wolver- 
ton, New Jersey; Pehr G. Holmes, Mass.; B. Carroll Reece, Tenn. 





9. District Court Upholds Right of I. C. C. to Reopen 
Final Certificate 


Judge Robert C. Baltzell, in the United States District Court at 
Indianapolis, Indiana, early in November upheld action of the Inter- 
state Commerce Commission in cancelling, on its own motion and with- 
out a formal hearing, a certificate of public convenience and necessity 
previously granted to Hancock Truck Lines, Inc. The court denied 
the carrier’s plea of abatement. 

In its report and order on the Hancock firm’s application, the I. 
(. C. found the carrier should be granted a certificate authorizing op- 
erations from Evansville, Ind., to Detroit, Mich., over a specified route, 
but denied authority for service to intermediate points. 

Later, when the certificate itself was issued to the carrier, it er- 
roneously stated that the carrier’s authority included the right to 
serve intermediate points. The carrier then instituted operations be- 
tween Detroit and the intermediate points of Terre Haute, Vincennes 
and Indianapolis, Ind. When the I. C. C. was advised of the carrier’s 
action it cancelled the original certificate and supplemented it with a 
new certificate which accurately reflected its decision. 

Despite cancellation of the original certificate, the carrier allegedly 
continued to serve the intermediate points. It contended the original 
certificate still was effective, and that the I. C. C.’s action in cancelling 
it without a hearing was unlawful and invalid. 

The carrier was prosecuted for continuing to serve the intermediate 
points after the corrected certificate had been issued. It was then that 
the carrier entered its plea of abatement, contending the case against 
it was defective and that the proceeding should be terminated. 





10. Trenton Law Requiring Moving Permits Voided 


A municipal ordinance requiring permits for moving of personal 
Property and household goods was invalidated by the State Supreme 
Court in a decision handed down recently by Justice Joseph I. Bodine. 
The ordinance in question was that of the Rockaway Borough, one of 70 
municipalities throughout the state which have similar ordinances. 

_ In his opinion, Justice Bodine stated: ‘‘If the citizen cannot have 
his property moved without permit, presently he will be unable to leave 
the town without a permit or possibly enter another without permission. 

ations cannot run rampant under the guise of being for the general 
welfare. ’’ 

The appeal was taken by E. E. Leach, Inc., a Montclair moving con- 
_ which had been convicted of violating the ordinance. (E. E. Leach, 
ne., et al v. James, New Jersey Supreme Court, Nov. 13, 1941). 
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11. WWegal Equipment Lease 


Upholding the position of the I. C. C., The Fifth Circuit Court of 
Appeals has ruled that leasing of motor vehicles by Georgia Truck Sys. 
tem, Inc., Macon, Ga., under specially-worded contracts with 18 Georgia 
shippers constituted ‘‘an unpermitted evasion’’ of provisions of the Mo- 
tor Carrier Law, since the company actually was engaged in transpor-. 
tation for hire. 

The court found the contracts, ‘‘under cover of which the opera 
tions were conducted,’’ were drawn carefully to give color to the com- 
pany’s claim that it rented the vehicles If the operations had been con. 
ducted strictly within that form, it added, there might have been some 
question whether or not operations were transportation operations sub- 
ject to I. C. C. regulation. 

The court pointed out that although the contracts provided the 
shippers should furnish the drivers, they did not do so. The company 
furnished a list of drivers from which the shippers could select but in 
fact the selection was left entirely to and was made by the company. 

‘*The pretense was that the drivers were paid by the shippers; the 
facts are that the shippers would draw the check payable to a named 
driver ‘or bearer’ and would send that along to the appellant (the de 
fendant company) with a check for the amount due appellant for its 
charges,’’ the court stated. ‘‘The driver was never called upon to en- 
dorse the check and appellant with its own check paid his wages for 


making that trip and for other driving he had done during that period. 

‘‘No control whatever was exercised over the drivers or over the 
hauling by the shippers, and while one or two of the shippers did pay 
social security taxes on the wages of some of the drivers, the amounts 
of such taxes were charged back to Davis Truck Line and most of the 
shippers did not even go through this form.”’ 





12. Acme Fast Freight Pick-up Allowance 


The United States Circuit Court of Appeals for the District of 
Columbia has handed down a decision holding that a freight forwarder 
occupying space in a railroad’s freight station is not entitled to allow 
ances deducted by the railroad in transportation charges on shipments 
made by consignors who furnish their own pick-up service in lieu of 
availing themselves of the service offered by the carrier. 

The case involved the Acme Fast Freight, Inc., a freight forwarder 
occupying a part of the Southern Railway’s freight house in High 
Point, North Carolina. The forwarder contended that the carrier should 
make an allowance to it for pick-up services despite the fact that it 
actually performed no pick-up work. 
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13. T. M. Banks Appointed Transportation Board General Counsel 


Talcott M. Banks, Jr., secretary of the Boston Bar Association, 
has been appointed general counsel of the Board of Investigation and Re- 
gearch under the transportation act of 1940. 

Mr. Banks, a native of Englewood, N. J. received his degree in 1931 
from Harvard Law School. In his practice of law, Mr. Banks has spe- 
cialized to a considerable extent in transportation matters. Mr. Banks 
has been a member of Special Committee on Securities Law and Regu- 
lations of the American Bar Association since its inception and at pres- 
ent is chairman of the committee. He also has been a member of the 
Standing Committee of the Public Utility Law Section for several years, 
participating in annual surveys of legal developments throughout the 
nation affecting transport and other utilities. 





14. Truck Tonnage Gaining Faster Than Railroad, 
Eastman Tells Shippers 


The volume of freight transported by trucks is increasing at a 
faster pace than railroad traffic, Chairman Joseph B. Eastman of the 
Interstate Commerce Commission said recently in an address before 
the fifth annual meeting of the National Association of Shippers Ad- 
visory Boards. 

Motor carriers and water carriers are just as essential as railroads, 
Mr. Eastman said, and they are playing an important part in meeting 
the nation’s transportation needs in the present emergency. 

“The shippers advisory boards,’’ he added, ‘‘are a sort of happy 
family between the railroads and the shippers, but there are really other 
children that should be included in the family. 

The I. C. C. is the ‘‘father’’ of them all and must maintain strict 
impartiality in dealing with the different types of carriers, Chairman 
Eastman said. 





15. Convict-Made Goods 


By the Ashurst-Sumners Act of 1940, effective October 14, 1941, 
transportation of convict-made goods in interstate commerce was pro- 
hibited. Agricultural commodities, parts for the repair of farm ma- 
chinery, goods manufactured in State Institutions for use by other 
states, and goods produced in Federal Institutions for use by the Fed- 
eral Government are exempt from the operation of this statute but the 
first three classes of exempt commodities are subject to earlier Federal 
laws, requiring such goods to be plainly marked and prohibiting intro- 
duetion into any State in violation of the laws thereof, whether in the 
original packages or otherwise. 

The American Trucking Associations, Inc., has prepared a mem- 
orandum tariff summarizing the laws on the subject of convict-made 
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16. New Issue of Motor Freight Classification and Dangerous 
Articles Tariff 


National Motor Freight Classification No. 6 canceling No. 5 will 
soon be ready for distribution. Re-Issue is made necessary under | 
C. C. requirements because of the numerous changes in ratings and 
rules in the old Classification. 39 States have adopted this Classifica. 
tion for application on intrastate traffic. 

In view of the many major changes occasioned by the Commis. 
sion’s recent order in Docket No. 3666, the A. T. A. Dangerous Articles 
Tariff has been completely revised and will be re-issued soon with Feb- 
ruary 1, 1942 as the effective date. This new issue will be Explosives 
and Dangerous Articles Tariff No. 4. 





17. Minnesota Reports 64 Per Cent of Trucks Loaded 


The Minnesota Highway Department has made public results of a 
highway truck traffic survey conducted in cooperation with the Federal 
Public Roads Administration, based on observations of more than 65,- 
000 trucks checked and weighed at 108 points on Minnesota truck high- 
ways. 
It was found that 64 per cent of the trucks checked carried loads 
and 36 per cent were traveling empty. Eighty-seven per cent of the 
trucks were single unit vehicles and 13 per cent were truck-trailer com- 
binations. The average empty weight of single unit vehicles was 5,400 
pounds, and the average payload was 4,500 pounds. The average 
empty weight of truck-trailer combinations was 13,800 pounds and the 
average payload was 12,300 pounds. Almost three per cent of the com- 
binations had gross weights exceeding 20 tons. Seventy-six per cent 
had gross weights exceeding ten tons and more than four per cent had 
axle loads in excess of 18,000 pounds. 





18. Trucks Pay Quarter of Turnpike’s Tolls 


A recent report of the Pennsylvania Motor Truck Association on 
the use of the Pennsylvania Turnpike discloses that from October 1, 
1940 to September 30, 1941 trucks constituted about 10 per cent of the 
total number of vehicles using the highway but paid 25 per cent of the 
tolls. 87 per cent of the tolls paid by trucks were paid by tractor seml- 
trailer units carrying 30,000 to 39,000 pounds. 





19. Pennsylvania Coal Truckers 


The Pennsylvania Public Utility Commission has ruled that truck- 
ers who buy coal at the mine, haul and sell it to consumers for profit, 
are carriers under the utility law and must obtain certificates from the 
Commission. 
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20. Trucking of Anthracite From Pennsylvania Mines 


The trucking of anthracite coal from Pennsylvania mines in the 
first six months of this year more than doubled the amount trucked in 
the same period of 1938. Truck shipments of anthracite are now run- 
ning at the annual rate of nearly 7,000,000 tons. 





21. England’s Transportation System 


Frederick C. Horner, of General Motors Corporation, told the 
American Petroleum Institute, at its meeting in San Francisco on No- 
vember 5, that selfish British railroad interests had crippled the entire 
English transportation system and almost ruined defense of the British 
Isles by inspiring stringent highway motor truck legislation. ‘‘As a re- 
sult of the railroads’ successful war against truck interests, England’s 
transportation system crumbled completely when Nazi bombs smashed 
a few vital strategic railroad centers,’’ said Horner, a member of the 
United States War Department’s Civil Defense Mission. ‘‘ Valuable car- 
goes of food and ammunition have accumulated on the ports of Liverpool, 
Bristol and Glasgow and transportation has come close to complete 
failure,’ he said. 





22. Production of Light Trucks to Be Curtailed 


Production of light trucks for civilian use in January 1942 will be 
curtailed 35.9 per cent below the output in the same month of 1941, 


under an order issued by Priorities Director Nelson as announced on 
November 14. 





23. Truck Loadings 


Reports from 201 motor carriers in 39 States show that the volume 
of revenue freight transported by motor truck in October increased 6.9 
per cent over September to reach a new all-time peak. This represented 
an increase of 19.9 per cent over October 1940. 





FEDERAL REGULATION OF WEIGHTS AND SIZES OF 
INTERSTATE MOTOR CARRIERS 


In the George Washington Law Review (9 Geo. Wash. L. Rev., 779) 
. Carter Fort, Jr., discusses the question whether Congress has the 
constitutional power to legislate with respect to the weights and sizes of 
interstate motor carriers. After developing his thesis in ten printed 
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pages, he concludes: ‘‘Only such congressional legislation as is encom. 
passed by the commerce clause is a regulation of commerce within the 
meaning of the Constitution. In determining the scope of the commerce 
clause as applied to a particular law the courts will look to two factors 
in combination : (1) The directness with which activities regulated affect 
interstate commerce, and, (2) the extent to which the regulation will 
tend to destroy the duality of our system of government. A federal law 
dealing with the weights and sizes of interstate motor carriers would 
regulate the states’ building, maintaining and conserving its highways, 
none of which bears directly on interstate commerce. Such a law would 
strike at the heart of states’ sovereignty and nullify many of the most 
vital functions of states’ governments. Therefore, a federal law regu- 
lating weights and sizes of interstate motor carriers would not be a true 
regulation of interstate commerce, and would be unconstitutional.”’ 


—W. H. W. 





UTILIZATION OF EMPTY EQUIPMENT OF PRIVATE CARRIERS 


Under date of November 28, 1941, the Railroad Commission of 
Florida issued the following traffic circular to all common carriers of 
freight by motor which under the jurisdiction of that Commission en- 
gaged in interstate commerce: 

‘‘The Railroad Commission of Florida has carefully considered 
the generally unbalanced freight movement south into Florida by motor 
vehicle, the National emergency, and the necessary transportation of Na- 
tional Defense materials moving to the large concentration centers in 
Florida, all of which cause a shortage of motor vehicle equipment and 
incidentally a delay in the movement of freight. In this connection 
and in order to give relief to those common carriers of freight by motor 
vehicle operating under its jurisdiction in interstate commerce it has 
considered the practicability of permitting such carriers to lease equip- 
ment in order to move freight concentrated in their warehouses in neigh- 
boring States for movement to Florida. 

‘‘There are some obstacles to be overcome and certain requirements 
of the law and of the rules and regulations of this Commission which 
must be complied with but the Commission is of opinion that due to 
the National Emergency and to facilitate the movement of defense ma- 
terials and to conserve the use of gasoline it should approve the spot 
leasing of equipment under proper safeguards. 

‘This is, therefore, to notify common carriers of freight by motor 
vehicle under the jurisdiction of this Commission operating in inter 
state commerce that they may spot lease equipment for the movement 
of freight in interstate commerce into Florida under the following con- 
ditions : 
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“(1) Written application must be made to the Commission setting 
out in detail the situation of the application, the reasons for its 
application and all details of its proposed lease of trucks. 

(2) Leases must not be entered into with the owner of any motor 
yehicles engaged in the transportation for compensation of exempt 
products out of Florida. 

(3) The lease must be a bona fide one transferring all authority 
over the leased equipment to the lessee; the motor vehicle must be of 
private ownership and if the motor vehicles are transporting prod- 
uets north the ownership of the products transported and of the 
motor vehicles must be identical. 

(4) A durable sign not less than 18 inches by 24 inches in size 
showing the name of the lessee shall be displayed on each side of 
such equipment during the time it is operated under lease. 

‘“‘(5) Number plates in sufficient quantities may be obtained from 
the Secretary of this Commission to accommodate this move- 
ment and a number plate shall be attached to each motor vehicle 
leased upon its operation into Florida. A full description of the 
motor vehicle leased showing the number of the tag to be attached 
to said vehicle must be mailed to this Commission, together with a 
copy of the lease at the time the operation is to begin. The number 
plates are not transferable and if they are not to be again used on 
the same truck must be returned to the Secretary of this Commis- 
sion for cancellation. 

““(6) Only L. C. L. freight that has accumulated in the warehouses 
of the carriers can be transported upon such leased vehicles and such 
vehicles must not be used for pick up and delivery service but only 
for line haul service between the warehouses of the carrier leasing 
such vehicles. 

**(7) ‘Spot leasing’ as that term is used herein, means the leasing 
of a motor vehicle for one or more trips and may be illustrated 
by the following example: 

“If a private carrier transports a load of his own products from 
some Florida point to Atlanta, Georgia, for instance, a common 
carrier who operates between Atlanta, Georgia, and Jacksonville, 
Florida, may, under the terms and conditions of this Traffic Cir- 
cular, enter into a lease with the owner of the private motor ve- 
hicle by which his motor vehicle is turned over to the common carrier 
to be operated in exactly the same manner that it would operate 
one of its own motor vehicles. The common carrier must furnish the 
driver of the motor vehicle and the gasoline with which it is mo- 
tivated, equip the vehicle with a Railroad Commission tag and with 
the sign described herein and transport a load of its L. C. L. freight 
from its warehouse in Atlanta to its warehouse in Jacksonville, 
Florida. Upon reaching its warehouse in Jacksonville, Florida, and 
discharging its freight into this warehouse, the lease expires and 
unless this same vehicle is to be again leased for another and sim- 
ilar trip the tag must be removed from the vehicle and sent to 
the Seeretary of this Commission for cancellation.”’ 





Water Transportation 


By R. Granvitte Curry, Editor 


Water Carriers Seek Rate Increases 
(Ez Parte No. 148) 


Petition was filed with the I. C. C. on December 16th in Ex Parte 
148 by Mr. Frank W. Gwathmey, Attorney for Water Carriers Operating 
to and from Ports on the Atlantic and Gulf Coasts, Tributary Waters and 
Chesapeake Bay for Authority to Increase Rates, Fares and Charges, 
along the same lines as set forth by Class I Railroads in the petition filed 
with the I. C. C. on December 13th. 

The petitioners adopt in general as applicable to themselves the 
allegations of said petition of railroads, dated December 13, 1941, re- 
specting revenue necessities, and join in the request for authority to 
increase joint through rail-and-water, water-and-rail, and rail-water- 
and-rail rates, fares and charges. They also request authority to make 
corresponding increases in their local, joint and proportional all-water 
rates, fares and charges and to make corresponding increases in their 
joint common carrier motor truck-and-water, water-and-truck, and 
truck-water-and-truck rates, fares and charges, to the extent that such 
are subject to the provisions of the Interstate Commerce Act and to the 
jurisdiction of the Interstate Commerce Commission. 

The petitioners set forth that they were not parties to the recent 
labor mediation agreements but allege that their labor costs, as well as 
other operating costs, including fuel, repairs, taxes, supplies, etc., have 
increased considerably and that a number of the companies have operated 
with deficits during recent years. Those lines signing the petition were: 
Agwilines, Ine. (Clyde-Mallory Lines) ; Merchant and Miners Transporta- 
tion Co; Oceas Steamship Company of Savannah; Eastern Steamship 
Lines, Inc; Baltimore Steam Packet Co; The Bull Steamship Line; Pan- 
Atlantic Steamship Corporation; Colonial Navigation Co; Norfolk, 
Baltimore and Carolina Line, Inc; North Carolina Line, Inc., and 
Norfolk & Washington, D. C. Steamboat Company. 





Director Talmage To Assist in Lend-Lease Work 


Press accounts report that Director George E. Talmage, Jr., Di- 
rector of the I. C. C. Bureau of Water Carriers, has been loaned on 8 
temporary basis to supervise lend-lease transportation by water. 

It is reported that Director Talmage will still be able to devote 
part of his time to the work of the Commission in which he has made 
an enviable record but that the Commission feels that it should cooper- 
ate to the fullest in rendering whatever assistance it can in the im- 
portant lend-lease work to which he is now assigned. 


—296— 
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Mr. Roswell W. Snow who since the organization of the Bureau has 
been in charge of its legal work is temporarily assigned to act as as- 
sistant to Mr. Talmage. Mr. Snow has been brought in close contact 
with water carrier problems in his position in the Bureau and has had 
broad experience as former executive vice-president of a large corpor- 
ation having business throughout the United States. 





Mr. Ernst Holzborn, Assistant Director of 1. C. C. 
Water Carrier Bureau, Resigns 


The Interstate Commerce Commission has announced the resigna- 
tion of Mr. Ernst Holzborn as Assistant Director of its Water Carrier 
Bureau, effective December 10. He has accepted the position of execu- 
tive vice-president of the recently formed Atlantic Coastwise and In- 
land Water Carriers’ Association. 

Mr. Holzborn was selected by the Commission as Assistant Director 
of its Water Carrier Bureau in January, 1941, soon after this Bureau 
was organized to aid it in discharging the new duties imposed by the 
Transportation Act of 1940. Having served as Gulf manager for 
various steamship companies in New Orleans for a number of years and 
as Chairman of the Mobile Steamship Association and of the Inter- 
coastal Steamship Conference he was regarded as unusually well quali- 
fied by experience to assist the Commission in its work. His reasonable 
attitude, his broad knowledge of water carrier transportation, and his 
capacity for hard work have enabled him to perform valuable services 
for the Commission in the important preliminary stages of water carrier 
regulation and these qualities together with unfailing courtesy and 
patience have been helpful in instilling confidence in those dealing with 
the Nommission. 





U. S. Maritime Commission Cargo and Passenger Reports 


The U. 8. Maritime Commission has amended its General Order No. 
39 80 as to prescribe revised forms of cargo and passenger reports re- 
quired to be filed by common carriers by water operating vessels in either 
direction between a port in continental United States and a port in a 
foreign country, or in any possessions of the United States. The re- 
ports must be filed with the Collector of Customs before midnight of 
the fourth full business day after arrival or departure of the vessel. 





Atlantic Seaboard Petroleum Shipment 


The Petroleum Coordinator announced on November 21 that during 
the week ended November 15 the rail movement of petroleum and petrol- 
tum products into the Atlantic Seaboard territory totaled 3,756 cars, 
representing an average daily movement of 536 cars, or 120,600 barrels, 


compared with a daily average for the preceding week of 652 cars, or 
126,450 barrels, F 7 : ' 





I. C. C. PRACTITIONERS’ JOURNAL 





Export Freight 


Cars of export freight, other than grain or coal, unloaded at Atlan- 
tic, Gulf and Pacific ports in October this year totaled 63,413 cars, the 
largest number unloaded in any one month since the compilation of these 
statistics began in November, 1939, according to reports made publie by 
the Association of American Railroads. 

This exceeded by 7,174 cars the previous high record established 
in September this year. In October, 1940, there were 47,559 cars un- 
loaded. 

Cars of grain for export unloaded in October this year at these ports 
totaled 3,232 compared with 685 in the same months last year. 

No congestion or delay to traffic, the reports state, exists at any 
of the Atlantic, Gulf or Pacific ports, due to the cooperation of steam- 
ship lines, port authorities, exporters and shippers. 





Inland Water Carriers Prepared For Emergency 


Wayne C. Taylor, Under Secretary of Commerce, announced re- 
cently the receipt of a report by the Regulated River Carriers Commit- 
tee which has for sometime been engaged in devising ways and means 
of utilizing fully the inland water carriers of the nation in the defense 
program. The Committee’s report, according to the announcement, 
found the nation’s rivers prepared to meet expected demands, with 
channels in better condition than ever before, permitting larger tows op- 
erating on dependable schedules, so that a substantial part of the bur- 
den on railroads and other types of transportation may be relieved. 





Coast Guard Transferred to Navy Department 


President Roosevelt recently issued an executive order directing 
all Coast Guard personnel to operate as a part of the Navy, subject to 
the orders of the Secretary of the Navy and to the laws enacted for the 
government of the Navy. 





N. I. T. League Opposes St. Lawrence Seaway and Power Project 


The National Industrial Traffic League, at its annual meeting in 
Chicago recently, went on record officially as opposed to the St. Law- 
rence seaway and power project. The League enumerated five points 
in opposition to the project, as follows: 1, It is not a defense issue; 
2, It is not economically sound; 3, It will not benefit the majority of 
shippers who will have to pay the cost through added taxes; 4, It will 
take 7 or 8 years to complete, and 5, No one has explained what it is about 
and the Administration in Washington is seeking to hide it in the Omnl- 
bus Bill. 
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Coastwise Bulk Coal Rates 


The U. S. Maritime Commission has announced adoption of cer- 
tain rates for transportation of coastwise bulk coal as the maximum in 
which the Commission will concur after November 25, the announce- 
ment being made in the following release dated November 24: 

“‘The Maritime Commission today announced adoption of the fol- 
lowing rates for transportation of coastwise bulk coal as the maximum 
in which the Commission will concur for any vessel tendered for loading 
after November 25th : 


For Hampton Roads or Philadelphia loading : 
To Boston (including Lynn, Salem and Beverly) i 
To Portsmouth, N. H. and Portland, Me. ................:cccsecssse 1.40 
To ports enst Of Portland, Me. ........r..cccoccocsssscscssesscscessreseoes 1.60 
To Philadelphia and New York 
To Long Island Sound ports 
To Thames River ports above New London 


‘All rates are per ton of 2240 pounds. These rates do not cover 
coal transported by barges. Usual conditions in this trade to apply.’’ 





Transportation of Oil in Tankers 


The U. S. Maritime Commission has announced a reduction of 20 
per cent in the basic freight rates for the transportation of oil in tankers 
from United States Gulf or Caribbean ports to East Coast United States 
ports. 

The maximum rate in which the Commission will concur on fix- 
tures in this service from and after December 1, 1941 is 40 cents per 
barrel, on the basis of gasoline Port-Arthur-New York-Port Arthur. 
Port and product differentials will be announced later. The present 
rate is 50 cents per barrel. 





Oral Argument on Status of Wharfingers 


The Commission heard argument on October 17, and the morning 
of October 18, in Ex Parte 144, Status of Wharfingers. 

The argument was of unusual interest in that of the large number 
of those who participated only one contended that the Commission had 


jurisdiction over wharfingers. He represented several private termi- 
nals at San Francisco. 





Suspension of Barge-Motor Rates Between New Orleans 
and Texas Points 


The Commission in I. & 8. M-1867, Barge-Motor Rates between New 
Orleans and Tezas points, entered an order on November 14, 1941, sus- 
pending the operation of certain schedules published in joint tariff M. F.- 
IC. C. No. 81 of J. D. Hughett, Agent. 
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The suspended schedules proposed to establish the following pro- 
visions in respect to barge and motor rates: ‘‘The barge lines which 
refer to this item participate only in joint barge and motor class rates 
between New Orleans, La., and points in Texas, interchanged from 
barge to motor or motor to barge at Houston, Tex. Joint barge and 
motor class rates between New Orleans, La., and points in Texas will 
be arrived at by deducting 35 cents per 100 pounds from the Col. A 
rates or deducting 31 cents per 100 pounds from the Col. B rates, which- 
ever is applicable, also rules governing pick-up and delivery service and 
allowances, storage, marine insurance, marine risk and liability of water 
carriers, and restricted articles for application in connection with 
barge motor rates.’’ 





DECISIONS BY THE I. C. C. 
Certificate Covering ‘“Commodities Generally” 


The Commission on November 4, 1941, rendered a decision of con- 
siderable importance as indicating its attitude with respect to ‘‘grand- 
father’’ applications for authority to transport ‘‘commodities generally” 
when only a limited number of commodities was actually transported on 
or prior to ‘‘grandfather’’ date, namely, January 1, 1940. The de- 
cision was made in W-294, Wisconsin & Michigan S. 8S. Co., Common 
Carrier Application. 

The applicant sought authority to continue operation as a common 
carrier by water of passengers and ‘‘commodities generally’’ between 
Milwaukee, Wis., and Muskegon, Mich. It was in operation for only one 
month prior to ‘‘grandfather’’ date and during that time it transported 
118 passengers and 5,383 tons of freight. The Commission said that 
‘*While the commodities transported were not numerous, they were di- 
versified in character, and consisted of meats, paints, beverages, auto- 
mobile parts and automobiles.’’ The Commission found that during 1940 
the carrier’s business had increased substantially and that the ‘‘num- 
ber of commodities transported in that year increased over the number 
transported in 1939’’ and included ‘‘meats, cheese, lumber, lubricat- 
ing oils and greases, automobiles, automobile parts, beverages, and 
printing paper.’’ While pointing out that the ‘‘number of commodities 
transported on and before January 1, 1940, was not great,’’ the Com- 
mission concluded that it was sufficient to justify a finding that appli- 
cant on that date was engaged in the transportation of ‘‘commodities 
generally.’’ It said this was particularly true in view of the fact that 
applicant served only two cities and was in operation for but one month 
prior to the ‘‘grandfather’’ date. A certificate authorizing transpor- 
tation of passengers and ‘‘commodities generally’’ was granted. 





Limitation of Service to Barge Operation 


In W-630, A. L. Mechling Barge Line Common Carrier Application, 
November 6, 1941, the applicant applied for a certificate of public com 
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venience and necessity as a common carrier in the transportation of 
grain and soy beans between all points on the Illinois waterway and on 
the Mississippi River between Burlington, Iowa, and New Madrid, Mo., 
inclusive. The Commission said ‘‘applicant furnishes transportation by 
barge and we will limit his service to that type of operation.’’ The cer- 
tifieate, therefore, provided for common carrier operation ‘‘by non-self- 
propelled carrying vessels.’’ 

The decision is also of interest in that the applicant was author- 
ized to operate between all points on the Illinois waterway north of and 
including Havanna, IIl., although on or before ‘‘grandfather’’ date the 
points served were not all the points covered by the certificate. The 
Commission in reaching this conclusion and the conclusion that appli- 
cant was a common carrier said: ‘‘On or before January 1, 1940, appli- 
cant served every grain shipper from every grain shipping point along 
this section of the Waterway. He has held himself out to serve all points 
along the Waterway and since the latter date has served points, other 
than those named, when the traffic became available.’’ The holding 
out to serve was apparently regarded by the Commission as significant. 

The Commission set for hearing the question as to whether applicant 
would be entitled to continue so-called ‘‘interim’’ operations south and 
west of Havanna which were begun between January 1, 1940, and the 
effective date, February 1, 1941, of section 309 of the Act, the present 
record being insufficient to support this claim. 





Form of Report in Minnesota-Atlantic Transit Company Case 
Worthy of Consideration 


In view of considerable discussion at times concerning the form 
of Commission reports and the manner of setting forth its findings and 
conclusions, the report of Division 4 in F. D. 13378, Minnesota-Atlantic 
Transit Company Control, is of considerable interest. The report fur- 
nishes an excellent example of clear statement of the issues involved, 
the underlying facts, and the conclusions reached with reasons therefor, 
all made readily understandable by appropriate use of headings. It 
8 interesting to note also that the case was submitted on November 5, 
1941, and decided on November 18. 

The Commission authorized acquisition by the Great Lakes Transit 
Corporation of stock control of the Minnesota-Atlantic Transit Co. 
under section 5(2) of the Act. 





Dual Operation—Bulk Shipments—Towage 


The Commission in No. W-840, John L. Goss Corporation Contract 
Carrier Application, decided November 10, 1941, found that operation 
by John L. Goss Corporation, in the capacity of managing owner, as 
‘contract carrier by sailing vessels in the transportation of granite be- 
tween points on the Atlantic coast, from Eastport, Me., to Cape Cod 

» inclusive, by way of coastal routes entitled him to a permit and 
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that operation by John L. Goss Corporation as a common carrier by 
boat in the performance of general towage between ports on the Atlantic 
coast from Eastport, Me., to Cape Cod, inclusive, by way of coastal 
routes, entitled him to a certificate. The Commission further found 
that by restricting applicant to contract carriage by sailing vessels and 
to the performance of general towage as a common carrier by tug boat 
the operation of the schooner as a contract carrier is not likely to 
conflict with the applicant’s duties as a common carrier, and, therefore, 
dual operation under section 310 was authorized. 

The application was for authority to transport ‘‘commodities gen. 
erally.’’ The Commission, however, restricted the contract carrier per. 
mit to transportation of granite in the absence of evidence that any 
other commodity had been carried since 1938 and that only a small 
amount of other business had been done in prior years. 

The permit was issued to applicant in its capacity as managing 
owner, since the Commission regarded him as the actual operator, the 
rights of the other parties being a matter of contract law with which 
the Commission stated it was not concerned. 

In dealing with the contract carrier phase of the case the Commis- 
sion pointed out that the schooner, in which applicant owns a 54/64 in- 
terest, ‘‘is used almost entirely in the transportation of granite from 
Stonington (Me.) to applicant’s customers, although granite is oc 
easionally carried for others.’’ The Commission further pointed out 
that ‘‘prices are frequently quoted to customers for delivery of the 
granite, in which cases the transportation costs are credited to the ac- 
count of applicant as managing owner of the schooner and in other 
eases quotations are f.o.b. Stonington, and a transportation charge is 
paid by the consignee at an agreed rate per ton.’’ Such operation was 
found to be transportation for compensation under individual contraets 
with the customers and hence contract carriage as defined by section 
302(e) of the Act. 

In holding applicant to be a common carrier in the operation of 
its tug boat the Commission said that this boat was used in towing 
barges with various commodities and was offered to anyone having need 
for the service regardless of the commodity moved. The Commission, 
however, pointed out that under section 303(f) (2) there is exempted 
from the Act transportation by a water carrier for other carriers sub- 
ject to the Act, in the performance of towage service and that ‘‘to the 
extent that applicant performs this service for other carriers’’ no cer- 
tificate is required, the certificate being necessary only for the tugboat 
service in performing general towage not within the exemption. a 

In overruling the contention that granite is not carried ‘‘in bulk 
within the meaning of section 303(b) the Commission pointed out that 
while it does not have ‘‘transportation marks or counts and is not tal 
lied by applicant in its carrier operation’’ it is ‘‘stowed in the vessel 
and that commodities which are stowed in an orderly arrangement are 
not commodities in bulk. However, it was found that certain of the 
commodities which were towed by the tugboat. were commodities in bulk 
and there was exemption under section 303(b). The Commission stated 
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that while this subsection does not apply to transportation which was 
subject to the Intercoastal Shipping Act of 1933 as amended, appli- 
cant’s operations have been over ‘‘irregular routes’’ and would not, 
therefore, be subject to the Intercoastal Shipping Act. 





Common-Contract Carrier Status of Towing Company— 
Territorial Limits of Service 


Division 4 in No. W-854, J. D. Orrell Contract Carrier Application, 
decided October 30, 1941, found that the applicant, doing business as 
Cape Fear Towing Company, is a common carrier and not a contract 
carrier and although not having filed its application before the date re- 
quired under the ‘‘grandfather’’ clause is entitled to a certificate au- 
thorizing operation by tug boats in the performance of general towage 
in interstate or foreign commerce between ports and points on the inland 
waterways from Newport News and Norfolk, Va., to Stuart and Fort 
Myers, Fla., inclusive. 

In passing on the question of the status of this applicant the Com- 
mission pointed out that he held contracts on January 1, 1940, with 5 
companies and with 6 companies at the time of filing his application 
on August 23, 1941, only one of the companies being common to the two 
lists of contracts. The Commission said ‘‘ Applicant states that he tows 
for the general public, for anyone and everyone, between points for 
which application was made. We conclude that he is a common carrier 
rather than a contract carrier, because he holds himself out to the public 
to engage in such transportation service.’’ 

_ In passing upon the territorial limits of the application the Com- 
mission stated that applicant listed 56 towing operations since January 
1, 1940, between Wilmington, N. C., and ‘‘important points’’ along the 
waterway and that under one of his contracts applicant tows barges be- 
tween Moorhead City, N. C., and points south; also that barges ‘‘have 
been towed for an oil company to Fort Myers.’’ The Commission found 
that the operations had been conducted as far north as Newport News 
and Norfolk, Va., and as far south as Fort Myers, Fla., and in the ab- 
sence of opposition the evidence was regarded as sufficient to show con- 
venience and necessity under section 309(c). 

The findings are of interest in that they indicate a liberal attitude by 
the Commission in permitting service between all ‘‘ports and points’’ on 
the inland waterways as above indicated, although apparently the evi- 
dence related to the important points along the waterways. 





Water Carrier Permit Granted 


_In W-841, Reedville Oil & Guano Co., Inc., Contract Carrier Appli- 
cation, decided October 30, 1941, the Commission granted a permit to 
& contract carrier by water under the Interstate Commerce Act. 
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The Commission found that the applicant company is the manag. 
ing owner of one vessel which it operates in the transportation of fish 
oil, fish scrap, and equipment, materials, and supplies incidental to the 
operation and maintenance of fish processing plants between Reedville, 
and points on the Rappahannock River in Virginia, on the one hand, 
and Baltimore and Norfolk, on the other, that this company has con. 
tracts with 6 companies at Reedville, 2 at Kilmarnock, Va., and one at 
White Stone, Va., operating fish processing plants, and that applicant 
‘fengages in no other transportation and does not transport for the 
general public nor does it hold itself out to do so.’’ The Commission 
made reference to similar operations by another boat which was owned 
outright by applicant. It stated that whatever benefits are to be de 
rived from the permit may be divided by the parties in accordance with 
the agreements between them. 

While pointing out that the evidence was meager, the Commission 
stated that the facts, particularly the long continued operation, showed 
that the granting of the application would be consistent with the publie 
interest. 





Physical Operation Within State May Be Subject to 
Interstate Commerce Act 


Division 4 in W-815, Island Transportation Company Common Car. 
rier Application, decided October 30, 1941, granted a certificate to the 
applicant as a common carrier of passengers between Mackinaw City 
and Mackinac Island, Mich., although the physical operations were en- 
tirely within the State of Michigan. The Commission found that the 
applicant transports passengers to and from destinations beyond the 
State on through tickets issued in connection with other carriers and 
that in accordance with familiar principles this is transportion in m- 
terstate commerce. 





“Commodities Generally”—Territorial Limits 


In No. W-814, United Boat Lines Common Carrier Application, de- 
cided November 1, 1941, the Commission issued a certificate to the ap- 
plicant as a common carrier of ‘‘commodities generally’’ between ports 
or points on San Francisco Bay, and its tributaries, the San Joaquid 
River, and its tributaries, and the Sacramento River and its tributaries, 
as far north as the junction between Sacramento River and the Georg! 
ana Slough. Overruling a contention that the certificate should be limit- 
ed to agricultural products the Commission said that the evidence 
showed that ‘‘the carrier has transported a widely diversified list of com- 
modities.’’ While granting broad rights to serve all points on the water 
ways above mentioned, the Commission denied that portion of the appli- 
cation covering points on the Sacramento River beyond its junction with 
the Georgiana Slough as to which service was not shown. 
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The Commission also in No. W-205, Norfolk & Washington, D. C., 
Steamboat Co. Common Carrier Application, decided October 29, 1941, 
granted a certificate to applicant as a common carrier by water of pas- 
gngers and ‘‘commodities generally’’ between Washington, D. C., and 
Norfolk, Va., serving Alexandria and Old Point, Va., as intermediate 
points. The Commission found that the freight transported ‘‘included 
anumber of widely diversified commodities. ’’ 





Liberality in Granting Applications Filed Too Late to Come 
Within “Grandfather” Clause 


The Commission in a number of cases, including No. W-811, Po- 
tomac River Line, Inc., Common Carrier Application, decided October 
299, 1941, the Orrell case, the Island Transportation Company case, 
United Boat Lines case, and Wisconsin & Michigan 8. 8. Co., case, re- 
ferred to above, granted the applicants temporary authority to oper- 
ate and issued to each either a certificate or permit under section 309 
of the Act, although the application had not been filed within the 120 day 
period provided for in the ‘‘grandfather’’ clause of the Act. The re- 
ports show that much weight was given to past operation and that the 
applicants were dealt with liberally in the absence of any showing that 


the late filing was other than an oversight or unfamiliarity with the 
requirements of the law. 





Exemptions Under Section 303(d) and 303 (e)— 
Leasing of Towboats 


In W-228, Aiken Towing Corporation—Exemption Section 303(e), 
and W-229, Florida Towboat Company, Incorporated—Exemption Sec- 
tion 303(e), decided November 10, 1941, the Commission found that the 
applicants, which operate under common control and management, were 
entitled to exemption from the provisions of the Act. 

The Commission dealt with the situation in respect to the chartering 
of applicants’ tugs by the day or by the month to (1) transportation 
companies, (2) oil companies, and (3) dredging companies. The Com- 
mission said that applicants ‘‘furnish the crews and fuel but exercise 
no control over the movements of the vessels after delivery to the char- 
terers who use them as their own boats.’’ 

(1) As to the first type of transportation the Commission said 
that the towing companies to which applicants lease their tugs ‘‘evidently 
are carriers’’ and that, therefore, the transportation performed by these 
tugs when leased to the towing companies, as well as to carriers of gen- 
eral commodities, is transportation by those carriers and not transpor- 
tation by applicants. 

_ (2) As to the transportation for oil companies, the Commission 
Pointed out that section 303(d) exempts the transportation by water 
of liquid cargoes in bulk, such as petroleum products in tank vessels 











306 I. C. C. PRACTITIONERS’ JOURNAL 





designed for use exclusively in such service and duly certified by the 
Secretary of Commerce, and found that this exemption includes the sup. 
plying of towing service by lease or otherwise for use in performing 
such transportation of liquid cargoes in certified liquid tank vessels. 

(3) In view of the provisions of section 302(e) the Commission 
found that applicant in leasing tugs to dredging companies and the 
Federal government, namely, persons other than carriers subject to the 
Act, is a contract carrier. The Commission pointed out, however, that 
under section 302(e) it is authorized to exempt any person or class of 
persons if it determines that the application of the provisions of this 
section is not necessary to effectuate the national transportation policy 
declared in the Act. The Commission found that the leasing of the 
tugs, which was described as being ‘‘on time charters’’ (operations of 
the tugs being directed by superintendents of the dredging companies), 
to be used for transportation by such dredging companies of their own 
property such as dredges and other floating objects, made applicants 
contract carriers under section 302(e), but that applicants were not en- 
gaged in transportation in competition with any common carriers sub- 
ject to the Act because of the inherent nature of the commodities trans- 
ported and hence were entitled to exemption under section 303(e). The 
Commission further found that the application of the definition of con- 
tract carriers in section 302(c) to applicants insofar as they lease their 
tugs to the Federal Government for use by it in transporting its own 
property is not necessary in order to effectuate the national transpor- 
tation policy declared in the Act. 





Seatrain Per Diem 


In Docket No. 25728—Hoboken Manufacturers Ratlroad Company v. 
Abilene & Southern Railway Company et al, decided October 13, 1941, 
the I. C. C., upon further hearing, has determined the terms and condi- 
tions, including compensation for period of time, upon which railroad 
defendants participating in through rates with Seatrain Lines, Inc., 
should be required to interchange their cars with Seatrain. 

The Commission found that the current code of per diem rules gov- 
erning the interchange of freight cars between the defendants and other 
rail carriers, including the current rate of $1 per car per day payable 
by Seatrain for such period as the cars are in its actual possession, would 
be reasonable for application to the interchange of cars between defend- 
ants and complainants for use by Seatrain. 

Commissioner Patterson, dissenting, said that Seatrain is a car ferry 
operated in connection with railroads and, therefore, a railroad within 
the meaning of Section 1 of the Interstate Commerce Act. He said 
Seatrain should be treated exactly as line-haul rail carriers. Commis- 
sioners Mahaffie, Rogers, and Alldredge joined in his dissent except that 
Commissioners Rogers and Alldredge took the position that Seatrain is 
a water carrier. Commissioner Lee briefly dissented. He concurred 
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with the majority except so far as it compels the defendants with com- 
plainant at New Orleans to bear the per diem payments on cars held 
for delivery to Seatrain. In his opinion Seatrain should be subject to 
per diem rule 15 to the same extent as a rail carrier. 





New York Export Ex-Lake Grain Case 


The Commission, Division 3, in No. 28466, Port of New York Au- 
thority v. B. & O., et al., decided November 19, 1941, found that the as- 
sailed differential of one-half cent a hundred pounds in the rates on ex- 
lake grain from Buffalo, N. Y., and Erie, Pa., to the port of New York, 
for export, over the rates to the ports of Philadelphia and Baltimore was 
not unduly prejudicial to the port of New York, and that the 20 day 
free-storage time on this traffic at Philadelphia and Baltimore as com- 
pared with a 10 day free-storage period at New York was not unduly 
prejudicial to the latter port. However, it found that the differential 
in rates on such traffic from Toledo to New York should not be more 
than one and one-half cents over the rates from Toledo to the other two 


The Commission in holding against the complainant’s contention of 
parity stressed the principle that ‘‘the several ports have a right to 
participate in export traffic’’ and said that the amendment of section 3 
in 1935 indicates the legislative purpose that there should be ‘‘a fair 
distribution of export traffic through the various ports, so far as that 
ean be effected through lawful rate adjustments.’’ The Commission 
overruled the defendant’s contention that different lines serving the al- 
leged preferred and prejudiced ports made an undue prejudice finding 
impossible and found that consideration of the question by the Trunk 
Line Association indicated such effective control as to be within section 
3. The Commission also found that the summer rate on ex-lake grain 
from Erie to Baltimore, for export, lower than the corresponding rate 
to New York was not below a reasonable minimum rate. 





Hon. John M. Carmody Appointed a Member of the 
United States Maritime Commission 


Hon. John M. Carmody, formerly Federal Works Administrator, 
was recently appointed a member of the Maritime Commission by Pres- 
ident Roosevelt to fill the vacancy of Hon. John J. Dempsey, who has 
become Undersecretary of the Interior. The unexpired term runs to 
September, 1946. 








Recent Court Decisions * 


By Warren H. WaGNnEeR 


Lease by carrier of vehicles to, and purported employment of drivers by shippers, 
Georgia Truck System, Inc. v. Interstate Commerce Commission. 


The United States Circuit Court of Appeals for the Fifth Circuit, 
on November 4, 1941, upheld the injunction awarded the Commission 
by the United States District Court for the Southern District of Georgia, 
The Commission sought an injunction to restrain the Georgia Truck 
System from engaging in transportation without a permit. Defendant 
admitted it had no permit, but insisted that it was solely engaged in 
renting or leasing trucks and denied that it was transporting for hire, 
Defendant’s president and substantially sole owner of defendant cor- 
poration has been for some time operating under permits from the 
Commission and the State of Georgia as a contract carrier under the 
name of Davis Truck Line. Because of the restriction of the Georgia 
law limiting him to three contracts, he created the Georgia Truck System, 
Ine. Discontinuing operating under those permits, the corporation en- 
tered into rental contracts with 18 concerns to supply motor trucks as 
required. However, operations under the contract showed that while 
the shipper was furnished a list of drivers from which the shipper could 
select, the truck company actually made the selection. The shippers 
drew checks payable to a named driver ‘‘or bearer’’ which were sent to 
the trucking company with checks for the other charges of the truck 
company. The drivers were never called upon to endorse the checks, 
and the truck company with its own checks paid the drivers. No control 
over the drivers was exercised by the shippers. In affirming the judg- 
ment of the lower court, the Circuit Court of Appeals pointed out that: 


‘‘In the argument much refinement was indulged in, much 
speculation was raised, many authorities cited, (United States v. 
Steffke, 36 Fed. Supp. 257; Goldsworthy v. Public Service, 119 Atl. 
693; Davis v. People, 247 Pac. 801; Gornish v. Penn. Public Utilities 
Comm., 4 A. (2d) 569; Reavley v. State, 63 S. W. (2d) 709; Entre- 
mont v. Whitsell, 89 Pac. (2d) 392) as to how close one might 
approach the line of transportation without being regarded as 
having stepped over it. We need not indulge here in any of these 
refinements. It is sufficient for us to say: That the invoked statute 
is a highly remedial one, that its terms are broadly comprehensive 
enough to bring within them all of those who, no matter what form 
they use, are in substance, engaged in the business of interstate or 
foreign transportation of property on the public highways for hire; 
and that the evidence admits of no other conclusion than that ap- 
pellant is so engaged.’’ 





* At the time of going to press some of these decisions were available in type- 
written form only, and not yet reported. Therefore citation of some was impos- 
sible. (W. H. W.) 


—-308— 














DECEMBER, 1941 309 





—_— 


Transportation for compensation, though for purposes of sale, is not ‘private carriage.” 
Interstate Commerce Commission v. A. W. Stickle & Company. 


On September 12, 1941, the District Court Eastern District of Okla- 
homa, held that the transportation of one’s own property for compensa- 
tion, even though for the purpose of sale, is not private carriage but 
common carriage, under the facts as presented. The defendant first 
secured specific orders for lumber from retail dealers at various points 
in Oklahoma. To fill those orders defendant purchased the lumber from 
mills located in Arkansas and transported the lumber in its own equip- 
ment from the mills to the purchasing retail dealers. In determining the 
amount to be paid by the purchaser, defendant included an amount as 
compensation for the transportation, and, in most instances, an amount 
called a ‘‘profit’’ or ‘‘commission’’. But the difference between the 
purchase price and sales price was approximately the same as the charges 
for similar transportation maintained by regulated motor carriers. 
Quoting from the opinion of the court: 


**It would not seem, however, that transportation may be term- 
ed incidental to a primary business when the business claimed to be 
primary depends solely upon the operation of a fleet of trucks over 
a wide territory, when definite charges are made for the transporta- 
tion, which charges vary according to the distance. The buying and 
selling of lumber in this case appears to be the means or device 
whereby the Company engages in a rather extensive transportation 
business. True the Company makes a margin of profit in the buying 
and selling of lumber, but this profit is consumed in the failure to 
make a profit in the transportation. The total amount received by 
the Company from its commission and from its hauling charge ap- 
proximates what duly licensed common or contract carriers in the 
same territory realize from transportation alone. The principal 
payroll of the Company is in connection with its transportation 
business. Its principal capital investment is in the transportation 
facilities. The principal service it renders the retail dealer is in 
transporting the lumber from the mill. The definitions of the three 
types of carriers must be read and considered together when classi- 
fying a carrier under a given state of facts. It must be assumed 
that Congress in defining a private carrier did not attempt thereby 
to afford a means or device whereby one might evade the provisions 
applicable to common or contract carriers. Yet approval of the 
Company’s activities in this case as being those of a private carrier 
would afford an opportunity for many persons operating as common 
carriers or contract carriers to evade such a classification by the 
simple expedient of becoming commission merchants and acting as 
intermediaries between the wholesaler and his retail trade. It is 
the effect of the plan, of what is actually being done, rather than the 
designation of it by the person concerned or his good faith in en- 
deavoring to engage in the transportation business as a private 
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earrier that is to govern if the beneficial results intended by the Act 
are to be attained. 

The court is of the opinion that the Company is a common 
earrier by motor vehicle for compensation as defined in the Act, and 
is, therefore, subject to regulation as such.’’ 
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of a common carrier. 


Fordham Bus Corporation v. United States. 


In the United States District Court, South District of New York, a 
three judge court sustained the Commission in holding to be a common 
carrier, the Fordham Bus Corporation which engaged in transporting 
passengers and baggage in special or charter party operations over irreg- 
ular routes from New York, N. Y. to points in various eastern states. 
Plaintiff contended the operations were those of a contract carrier. 

Quoting from the opinion of the court: 


‘*Plaintiff asserts that a statute should not be so construed as 
to make it, or tend to make it, unconstitutional. With that we agree. 
Plaintiff asserts that we must, if possible, so construe the statute 
before us here as not to bring it within the statutory definition of 
a common carrier, for, in that event, the statute would be invalid, 
since, plaintiff argues, it is, by the nature of its operations, within 
the established category of private carriers and not within the 
established category of common carriers, i.e., those affected with a 
public interest. A private carrier cannot, says the plaintiff, be 
converted, by legislative fiat, into a common carrier and thereby be 
subject to regulations which are valid solely with respect thereto. 
In support of its contention, plaintiff cites such cases as Michigan 
Public Utilities Commission v. Duke, 266 U. S. 570, and Frost Truck- 
ing Co. v. Railroad Commission, 271 U. 8. 583; er. Smith v. Cahoon, 
283 U. S. 553. But the basic postulate of those decisions was des- 
troyed by the later decision in Nebbia v. New York, 291 U. 8S. 502, 
536-537, which held that ‘there is no closed class or category of 
businesses affected with a public interest.’ The court there said: 
‘And it is equally clear that if the legislative policy be to curb un- 
restrained and harmful competition by measures which are not 
arbitrary or discriminatory, it does not lie with the courts to deter- 
mine that the rule is unwise.’ See also Olsen v. Nebraska, 313 U. 8. 
236. It is significant that the earlier cases cited by plaintiff were 
also cited in the dissenting opinion in the Nebbia case to show that 
the majority opinion was inconsistent with the prior precedents : 
see 291 U.S. at 555. That the earlier doctrine of ‘affectation with 
a public interest’ was historically unfounded, see Adler, Business 
Jurisprudence, 28 Harv. L. Rev. (1914) 135; ef. Hamilton, Affecta- 
tion with Public Interest, 39 Yale L. J. (1929) 1089.”’ 
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‘*Even in those earlier cases, it was acknowledged that private 
earriers might be regulated in ways appropriate to their character. 
It is not entirely clear whether the type of regulation, which was 
there deemed to be forbidden, was solely an attempt to require the 
vehicles to serve the entire public equally, or also included rate 
supervision. We need not decide that question here. Stephenson v. 
Binford, 287 U. S. 251, upheld regulation of the rates of private 
carriers as an exercise of the state’s power to conserve the highways, 
leaving open the questions of (a) whether use of the public high- 
ways impressed the trucking business with a public interest and 
(b) whether regulation of private carriers was valid as a means of 
preventing impairment of the public service of common carriers. 
We think those questions were answered in the affirmative by the 
subsequent Nebbia case, supra. Plaintiff’s operations will apparent- 
ly be regulated in the same manner as the charter operations of any 
common carrier which admittedly comes within Section 203 (a) 
(14) ; and the regulation of both, so far as appears, comes well with- 
in the doctrine of the Nebbia case. A different problem would arise 
if the statute necessarily required—or if the Commission were re- 
questing—that plaintiff establish joint through routes or undertake 
to serve all comers in respect of its charter operations. Its solution 
would depend, however, not on any magic in plaintiff’s denomina- 
tion of itself as a ‘contract carrier,’ but on the more prosaic issue of 
whether petitioner could constitutionally be required to alter so 
radically its type of operations. As to that, we pass no judgment, 
since the question has not been presented. Cf. Heald v. District of 
Columbia, 259 U. S. 114, 123; Tylor v. Judges, 179 U. 8S. 405; Ash- 
wander v. T. V. A., 297 U. S. 288, 324, and 346-347; Coleman v. 
Miller, 307 U. S. 433, 460-467.’’ 


The court pointed out that Section 204 (a) (1) provides, not that 
the service must be continuous, but that ‘‘the Commission may establish 
reasonable requirements with respect to continuous and adequate serv- 
iee,’’ which is quite a different matter. 

It also indicated that if plaintiff can forecast its irregular operations 
well enough to establish minimum rates as a contract carrier, it can hard- 
ly assert that it is unable to set a fixed rate as a common carrier. 





Hearing by State Commission of |. C. C. railroad abandonment case. 
Woodruff v. United States. 


The United States District Court of Connecticut (a three judge 
court) held that a hearing by a State Commission of an Interstate 
Commerce Commission proceeding is lawful under Section 13 (3) of 
the act. In the proceeding abandonment of a railroad was authorized. 
Quoting from the opinion: 
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*‘The plaintiff has further contended that the order of the 
Commission is void for procedural reasons. It seems that the Com. 
mission instead of requiring the parties and all others interested to 
come to Washington for a hearing, assigned the trustees’ applica. 
tion for authority to abandon for hearing at Hartford in this Dis. 
trict ‘before the Public Utilities Commission of Connecticut.’ And 
the hearing was indeed conducted by Mr. Edwy L. Taylor, a member 
of that Commission . . . It is true that the State Commission recom. 
mended the allowance of the abandonment. But this recommenda. 
tion was wholly independent of the activity of the State Commission 
in its conduct of the hearing at the request of the I. C. C. And the 
process of decision did not begin until the Commission took the 
matter into consideration . . . In further answer to plaintiff’s con- 
tention, it can be said that the procedure adopted by the I. C. C. in 
delegating to the Connecticut Commission the task of taking the 
testimony was in no respect in conflict with the underlying law. 
Par. 3 of Section 13 of the Interstate Commerce Act, 49 U.S. C. A. 
13 (3), expressly authorizes the Interstate Commerce Commission 
‘to avail itself of the cooperation, services, records, and facilities of 
. . . State authorities in the enforcement of any provision’ of the 
Act ... The practice has been recognized with apparent approval 
in Colorado v. United States, 271 U. S. 153, 155, 46 S. Ct. 452, 70 L. 
Ed. 878. The practice obviously is highly desirable from the stand- 
point of the convenience of the parties, the expeditious discharge 
of business by the Commission and all other practical considera- 
tions. 





Pick-up: allowances not payable to forwarder occupying space in Railroad’s depot. 
Southern Railway Company v. Acme Fast Freight, Incorporated. 
(U. S. Law Week, Nov. 18, 1941, p. 2310) 


The Court of Appeals for the District of Columbia (Nov. 10, 1941) 
held that pick-up allowances will not be paid a forwarder occupying 
space in a railroad’s freight depot on shipments on which the consignors 
performed the pick-up service. 

The Pick-up and Delivery Tariffs define ‘‘pick-up’’ as the service 
of the railroad in collecting freight from the consignor’s place of busi- 
ness. The court said: 


“‘If (the railroad) had offered alternative rates, a lower rate 
for shipments delivered to it at its station and a higher rate for 
shipments delivered to it elsewhere, (the forwarder) would probably 
have been entitled to the lower rate. But that is not the case. In- 
stead, (the railroad) offered to perform a pick-up service, authorized 
shippers to perform this service in its behalf, and promised an 
allowance to those who did so. * * *”’ 
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‘In the circumstances of this case, no one performed or could 
perform the transportation service for which the allowance was 
offered, for the simple reason that the consignor’s place of business 
was in the ‘carrier’s freight depot.’ * * * The fact that (the rail- 
road) did not perform the service is immaterial. Since (the for- 
warder) did not perform it, payment of the allowance to (the 
forwarder) is neither required nor permitted by any provision of 
the published tariff, to which tariff the carrier must conform.”’ 





Receivership—priority of unpaid interest on bonds—elimination of divisional 
* certificates held by Reconstruction Finance Corporation, 
etc. 


Chase National Bank v. Wabash Railway Company. (40 F. Supp. 859) 


The United States District Court for the Eastern District of Mis- 
souri held that: 

In a receivership proceeding, wherein a plan for the reorganization 
of a railroad was proposed, unpaid interest on bonds is entitled to the 
same priority as is the principal. 

Where unified operations of separate properties are deemed ad- 
visable and essential, elimination of divisional mortgages may be neces- 
sary in order to obtain feasible plans for corporate reorganization of a 
railroad in receivership proceeding. 

Where a question as to the lien position of receivers’ certificates 
held by the Reconstruction Finance Corporation is a critical problem in 
a plan for reorganization of a railroad, the settlement of the problem 
(entered into by the interested parties, after full disclosure of essential 
factors and notice to all interested parties, which settlement was ap- 
proved on the part of the Reconstruction Finance Corporation and by 
the Interstate Commerce Commission) would be approved by the court 
as fair, equitable and wise from the standpoint of all parties. 

The proposed allocation of new securities of a reorganized railroad 
company to receivers’ certificates held by the Reconstruction Finance 
Corporation and certain banks, which provided for issuance of 3714 per 
cent of the principal amount thereof in first mortgage bonds, 1214 per 
cent in other bonds, and 50 per cent in serial collateral notes, will be held 
fair and equitable. 

When the evidence supports a finding that a proposed plan of re- 
organization submitted by receivers of a railroad was fair and equitable 
to all parties, was supported by earnings’ experience of property, was 
consistent with valuations of Interstate Commerce Commission, and was 
in accord with the rule of absolute priority, the proposed plan will be 
approved as in public interest. 









Meetings of Regional Chapters 
Chicago Chapter 
C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. 0, 

Meets: 12.30 P. M. Third Tuesday of each month, Hay-Adam 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 
; Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 
Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 





N. B.: Each member shall be designated as a member of one of sixteen tert: 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
c oye which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). __ 

(Sample charter, i.e., that of the District of Columbia Chapter. will be found on 
pages 120-122 of December. 1939 Journat). 
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Louis Bacon, (A), 600 West 25th Street, 


Chicago, Illinois. 
Maurice J. Barron, (A), Ass’t. T. M., 
Swift . Company, Box 1438, Atlanta, 


Georgi 
Hewitt Spiaett, fA). 547 West Jackson 


Blvd., Chicago, Illinois. 
Charles S. Bolster, (A), 1 Federal St., 


Boston, Mass 

Lewis E. "Bonfield, (B) Rate Clerk, A. T. 
&S. F. Ry. Co., c/o Auditor Freight 
Accounts, Topeka, Kansas. 

Robert D. Brooks, (A), Room 1518, 466 
Lexington Avenue, New York, N. Y. 
£. Myron Bull, (A), 115 Broad Street, 
New York, N. Y. ; 

John H. Cassidy, Jr., (A), First State 
Bank Bldg., Bogalusa, Louisiana. 

H. A. Clark, (B), Southern Illinois Rate 
Bureau, Motor Truck Transportation 
Ass’n., Belleville, Illinois. 

Joseph M. Cohen, (A), 99 Wall Street, 
New York, N. Y. 

Howard Q. Davis, (A), 126% Main St., 
Indianola, Mississippi. 

S. Lewis Davis, (A), 330 Market Street, 
Camden, New Jersey. pi 
Henry Donham, (A), 701 Boyle Building, 

Little Rock, Arkansas. 

Robert F. Downey, (A), 410 Asylum St., 
Hartford, Connecticut. 

Lockwood W. Fogg, Jr., (A), 415 Read- 
ing Terminal, Philadelphia, Pa. 

John F. Fort, (A). 27 William Street, 
New York, N. Y 

John D. Gutsch, (B), Ft; oe, ©... @. I. 
& P. Railway, 821 LaSalle Street Sta- 
tion, Chicago, Illinois. 

Paul H. Hardin, (B), Ass’t. to T. M., 
The Coca-Cola Company, 310 North 
Avenue, N. W., Atlanta, Georgia. 

A. B. Harper, Jr., (B), T. M., Refiners 
Transport & Terminal Corp’n., 1657 
Howard Street, Detroit, Michigan. 

Sam Houston, (B), T. M., C. Hobson 
Dunn, 1410 Magnolia Building, Dallas, 
Texas. 

David S. Jackson, (A), 1317 Chamber ot 
Commerce Bldg., Buffalo, N. Y. 

Oscar A. Johannesen, (A), Earl Bldg., 
Idaho Falls, Idaho. 

H. McCoy Jones, (B), 804 Woodward 
Building, Washington, D. C 





List of New Members* 


Howard L. Kern, (A), Central Railroad 
of New Jersey, 143 Liberty Street, New 
York, N. Y. 

Fred W. Layman, (A), 14 Townsend 
Building, Casper, Wyoming. 

T. H. Lorenz, (B), T. M., G. Washing- 
_ Coffee Refining Co., Morris Plains, 


J. 

Henry A. McCown, (A), 5th & Park Ave., 
Ironton, Ohio. 

Charles J. Maley, (B), T. M., Pacific 
Coast Direct Line, Inc., 21 State St., 
New York, N. Y. 

Russell 1. Miles, (B) T. M., American 
Cast Iron Pipe Co., 2930 North 16th 
Street, Birmingham, Alabama. 

Ralph E. Moody, (A), 404 Guardian 
Building, Salem, Oregon. 

John M. Mullen, (B), Freight Solicitor, 
Transcontinental Freight Co., 40 Rec- 
tor Street, New York, N. Y. 

James T. O’Donnell, (A), 44 Whitehall 
Street, New York, +" = 

William C. Ottan, (B), F. F. T. M., Erie 
Railroad Company, 50 Church Street, 
New York, N. Y. 

Ralph B. Radsken, (B), T. M., Standard 
Electric Equipment Corporation, 100 
Wilkins Avenue, Port Chester, N. Y. 

Eugene A. Read, (B), Oakland Chamber 
of Commerce, Financial Center Build- 
ing, Oakland, California. 


Norman J. Rugowitz, (B), Freight Rate 
Clerk, Schenley Distillers Corporation, 
350 Fifth Avenue, New York, N. Y. 

John F. Rose, (B), District Manager, 
Middle Atlantic States Motor Carrier 
Conference, Inc., 393 Seventh Avenue, 
New York, N. Y. 

John N. G. Siddons, (B), T. M., The 
Brunswick-Balke-Collender Co., 1700 
Messler Street, Muskegon, Michigan. 

Gray Silver, II, (A), South Queen St., 
Martinsburg, West Virginia. 

George C. Stern, (B), T. M., Luria Steel 
& Trading Corporation, 3605 Wool- 
worth Building, New York, N. Y. 

G. A. Welge, (B), T. M., H. C. Cole 
Milling Company, Chester, Illinois. 
Thomas A. White, (A), 11 Beacon St., 

Boston, Mass. 

Samuel Williamson, (A), 912% Fifteenth 

Avenue, East Moline, Illinois. 


* Elected to Membership November and December, 1941. 
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Reinstated as Members 


Adolph Kuhr, (B), 2729 Hannah Street, Harry G. Williams, (B), 945 Pennsylvap- 
Marinette, Wisconsin. ia Ave., N. W., Washington, D. C. 





ASSIGNMENT OF DUTIES OF THE INTERSTATE COMMERCE COMMISSION 


The Interstate Commerce Commission has amended its general rules 
and regulations by assigning to Division 4 matters relating to Section 
5(2) to (13), inelusive (other than enforcement of penalties), and See- 
tion 210a (b) of Part II, relating to the consolidation, merger, pur. 
chase, lease, operating contracts, and acquisition of control of carriers, 
and to non-carrier control, including matters of public convenience and 
necessity directly related thereto. 





**No one would contend that we should expect the courts to take over 
and handle, of their own motion or even under legislative direction, the 
problems which have been committed to the Interstate Commerce Com- 
mission, the Federal Trade Commission, the Securities and Exchange 
Commission, the National Labor Relations Board, The Federal Con- 
munications Commissions, The State Public Service Commissions, and to 


numerous other boards and commissions with somewhat comparable 
problems. These matters have so little in common with the general run 
of courthouse cases that they would not respond to normal court proce- 
dures. The most we can expect of the courts in these new ventures in 
government is superintendence to the extent of seeing that the various 
processes authorized by the legislatures, and devised by the agencies 
themselves under legislative direction, are not violative of our basic 
principles of government.’’ 


(Leon Green, Dean of Northwestern University School of Law; Vol. 25, 
Journal of the American Judicature Society, 72.) 
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Proposed Revision of I. C. C. Rules of Practice 


The Interstate Commerce Commission has released the proposed revision 
of its Rules of Practice. 


The notice of Secretary Bartel in releasing the proposed revision 
follows: 

The important additions to the Commission’s jurisdiction, and 
the many amendments to the substantive and procedural provisions 
of existing law administered by the Commission, effected by the 
Transportation Act of 1940, necessitate both revision and amplifica- 
tion of the Commission’s procedural rules. As a result of adminis- 
trative studies undertaken by a committee of the Commission’s staff, 
a rough draft of proposed rules was formulated which became the 
subject of prolonged conferences between the Commission’s Com- 
mittee on Rules and Reports and of a special committee of three prac- 
titioners appointed by the President of the Association of Interstate 
Commerce Commission Practitioners.* Following those conferences 
a revised and amplified draft has been prepared by the Commission’s 
staff committee. A copy of such draft may be had upon request. 
Although reflecting certain of the tentative decisions made at the 
indicated conferences respecting certain of the rules, this latest draft 
has not itself been the subject of further conferences. It is to be 
considered in the nature of a proposed report, and is entirely without 
prejudice to further consideration after open discussion. 

Comments upon and criticisms of the draft are invited. The 
submission may include a request for public hearing or oral argu- 
ment, if either is desired, and the original and 19 copies of the sub- 
mission should be filed with the Commission on or before March 20, 
1942. 

Physical Description of Document 

The draft in question is multilithed on 84% by 11 paper, and the table 
of contents, proposed rules, footnotes drafted by the Commission’s staff 
committee, and the appended proposed approved pleading forms, com- 
prise about 100 pages. 

Scope of Revision 

The present rules of practice originally prescribed for part I of the 
Interstate Commerce Act are in printed form; the special rules relating to 
part II are available only in mimeograph form; and no special rules have 
as yet been prescribed for part III. The proposed revision brings the 
rules covering all parts of the act, as well as related statutes administered 
by the Commission, into a single compilation. In so doing it is apparent 
that an effort has been made to comply with the statutory direction in 
section 17(3) that the Commission’s rules should: ‘‘conform, as nearly 
as may be, to those in use in the courts of the United States,’’ there being 
frequent reference in the footnotes to the Rules of Civil Procedure for the 
District Courts of the United States, which are called the civil rules. 


Numbering 


The Roman-Arabic-alphabetical enumeration employed in the pres- 
ent printed rules is not used. Instead, there are 103 proposed rules with 


* The representatives of the practitioners were Wilbur Lake, Jr., John R. Turney 
and Clarence A. Miller. 
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Arabic numbers. There are no subdivisions in about two-thirds of the 
rules. The remainder have lettered subdivisions averaging less than four 
subdivisions per rule. 
Arrangement 

The proposed rules are grouped under the following headings: Gen- 
eral Information; Practitioners; Special Rules Respecting Boards; 
Pleading Specifications Generally ; Commencement of Proceedings ; Modi- 
fied Procedure; Notice of Hearing, Subpenas, Depositions; Hearings; 
Briefs, Reports, Oral Argument; and Rehearing, Reargument, or Recon- 
sideration. Thus in their arrangement the rules follow a general pattern 
of tracing the course of a proceeding from initiation to decision. 


Footnotes 
The notes of the staff committee attempt to show the derivation of 
each proposed rule in terms of present rules, and also to indicate whether 
the particular rule represents a change in policy or is new in character. 


Comments On Individual Rules 


Three Classes of Proceedings 

By definition, ‘‘proceedings’’ are divided into three classes: com- 
plaints, applications, and investigations (rule 4). The first class is as the 
name implies. The second covers the prayer for the granting of any 
right, privilege, or authority under the act (such as convenience-and- 
necessity matters, fourth-section applications, etc.). Investigations are 
defined as matters instituted on the Commission’s own motion. The pres- 
ent rules do not attempt any classification of the different types of pro- 
ceedings. 

Practitioners 


An applicant to the Commission’s bar would henceforth have to 
reveal, in addition to the presently required information as to whether his 
right to practice has ever been revoked before any court, whether his right 
to practice has ever been revoked before any ‘‘ Commission, or administra- 
tive agency’’ (rule 9). A proposed fee of $10 would be imposed upon 
admission to the Commission’s bar (rule 11). There is no fee at present. 


Boards 
For the first time rules are proposed for ‘‘employee boards’’ (rule 
14). Such provisions are grouped with those for joint boards, and largely 
follow those now appearing in the Commission’s mimeograph document 
on that subject, dated January 22, 1937, repetitious matter being omitted. 


Typographical Specifications 

Respecting pleadings, it is provided that: ‘‘ Reproduction may be by 
multilithing, multigraphing, mimeographing, or by any other process, 
provided the copies are clear and permanently legible, but white-line blue 
prints are not acceptable’’ (rule 15). This is more liberal than the 
present rule. A paper size of 844 by 11 inches would be prescribed for 
all pleadings, printed or otherwise, this being a larger size than is cur- 
rently used in printing briefs. 


Copies of Pleadings 

An original and 19 copies of each pleading is the proposed general 
requirement, with the exceptions cross-referenced in the rule itself (rule 
16). Under the present rules it sometimes is difficult quickly to find the 
required number of copies of a given pleading. 


- 





Verification 
It is proposed, following the civil rules, that signature of a practi- 
tioner shall, with certain exceptions, constitute sufficient verification 


(rule 17(a)). Pleadings not thus signed would be verified as presently 
required. 


Pleadings Part of Record 


It is proposed that: ‘‘A pleading filed prior to oral hearing in any 
proceeding shall constitute part of the record therein without special 
admission or incorporation, but a witness must be made available for cross 
examination on the evidence so included in the record’’ (rule 18). This 
is new so far as general practice is concerned. 


Time Computation 


The present practice by which pleaders living in the Far West are 
accorded additional filing time would be discontinued (see note to rule 
20(b)). 

Service of Pleadings 

In addition to present requirements, it is proposed that in the future 
the certificate of service shall show ‘‘simultaneous’’ service upon other 
parties, and that service, if other than in person, must be ‘‘by first-class 
mail’’ (rule 21). These requirements are new. 


Motions To Strike and To Make More Definite and Certain 


The rules make affirmative provision for motions to strike (rule 22) 
and to make more definite and certain (rule 36). 


Defective Applications 


Provision for rejection of defective applications also is made 
(rule 39). 


Default in |. & S. Cases 


It is proposed : ‘‘If within a time period stated in that order [insti- 
tuting an I. & S. proceeding] a respondent fails to comply with any 
requirement specified therein respondent shall be deemed in default and 
to have waived any further hearing’’ (rule 44). This is new. 


Modified Procedure 


Present shortened procedure, which is based on consent, would be 
discontinued and in its stead a procedure established which would permit 
of compulsory filing and service of pleadings in formal-complaint pro- 
ceedings with a view to limiting the matters upon which subsequent oral 
evidence, if any, would be introduced (rules 45 to 54, inclusive). 

Subpenas 

Subpenas would issue only upon signature by the secretary or a 
member of the Commission (rule 56(b)). The making of a return would 
be simplified by alternatively providing that the written acceptance of 


service of a subpena by the person named therein would be sufficient 
without other evidence of return (rule 56(d)). 


Depositions 
A new provision is included for the taking of depositions on written 
interrogatories (rule 58 et seq.). A new provision is included respecting 
the manner of obtaining copies of depositions (rule 66). There also are 
a provisions respecting the offering of depositions in evidence (rule 
7). 
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' Prehearing Conferences 
Provisions modelled after the civil rules are included for the holding 

of prehearing conferences (rule 68). It is expressly provided that facts 
disclosed at such conferences shall be held confidential. 


Intervention 


It is proposed that a petition for leave to intervene not tendered at 
the hearing in an application proceeding under part II shall be served by 
petitioner (rule 72(d)). Under the present printed rules the Commis- 
sion undertakes to serve all petitions in intervention. Participation in 
Commission proceedings without the filing of a petition in intervention 
would be permitted under certain circumstances in investigation and 
abandonment proceedings (rule 73). In all other instances participation 
would only be upon petition to intervene. This represents a change in the 
present motor-carrier rule (rule 3(a)), under which intervention is per- 
mitted without formal petition upon the disclosure of certain interest in 
the case. 

Evidence 


Provision is made that evidence admissible under rules of general 
Federal law shall also be admissible before the Commission, but that the 
Commission reserves the right to relax such rules when necessary (rule 
75). ‘*Canned’’ testimony expressly is made permissible (rule 77). 
Tariffs and schedules which are the subject matter of an I. & S. proceed- 
ing would be officially noticed (rule 81(b)). Abstracts of documents 
would be required to be made where the documents are numerous (rule 
83), and the results of surveys would be made admissible (rule 84). A 
manner of handling excluded exhibits is provided (rule 85(c)), and the 
approved manner of stating objections is outlined (rule 87): These are 
new provisions. 

Transcript 

No free copies of any transcript would be furnished in the future. 
This is in line with similar action taken by other Federal agencies (rule 
90(e) ). 

Briefs 


Reply briefs would be permitted under certain circumstances not 
permitted under present rules (rule 93). The explanation given is that 
such provision is designed to preserve the essentials of a ‘‘full hearing’ 
as contemplated by the Morgan case, 298 U. S. 468; 304 U. S. 1. 


Reconsideration 

Provision is made that a nonparty may seek reconsideration of a deci- 
sion provided petition for leave to intervene is also filed (rule 102(b)). 
The only time limitation for the filing of reconsideration petifions is one 
of 60 days applicable in reparation eases. The present 30-day limita- 
tions in rules 9 and 10 of the motor-carrier rules are not retained (rule 
102(f)). A second petition on the same ground which has been con- 
sidered and denied by the entire Commission or by an ‘‘appellate divi- 
sion’’ is not to be entertained (rule 102(g)). This is the first time any 
rule has been proposed covering appellate divisions. 


Approved Forms 

Changes proposed in the present approved forms (complaint, 
answer, etc.) are of minor verbal character, and are designed to make 
such forms conform to the related new proposed rules. 
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